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1 Filed Jun 22 1950 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

ALBERT THEODORE NOREEN, JR., LT. U. S. A. 

ISIS G Street, N. W. 

Washington, D. C. 

ROBERT TAYLOR RUSSELL 
321S Martha Custis Drive 
Alexandria, Virginia 

Plaintiffs 

vs. 


WALTER M. SPARKS, individually and as Surviving 
substituted Trustee under the Will of Elizabeth Ann 

Hooper, Dec’d 
McDonogh, Maryland 

MARIE LOUISE ELLEN HADEL SPARKS 
McDonogh, Marvland and 
ELIZABETH C. McCLURKIN 
Box 482 

Sarasota, Florida 

Defendants 

Civil Action No. 2687- , 50 

Complaint for the Recovery of Real and Personal 
Property for Disclosure and for an Accounting 

1. This Court has jurisdiction under Sections 11-301 
and 11-306, District of Columbia Code, 1940. The amount 
involved exceeds $3,000. 

2. Plaintiff Albert Theodore Noreen, Jr., a resident 
of the District of Columbia, is a lieutenant in the United 
States Army, at present stationed in Japan. Plaintiff 
Robert Taylor Russell, a resident, of the District of Co- 
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lumbia, temporarily living at 3218 Martha Custis Drive, 
Alexandria, Virginia, is an engineer, employed by the 
United States Government in one of its Naval research 
and testing laboratories. Both plaintiffs are adults, and 
sons of Cornelia Ross Potts, deceased, late an adult citi¬ 
zen of the United States domiciled in the District of 
Columbia, both of said sons having been legally adopted 
by the said Cornelia Ross Potts in the District of Co¬ 
lumbia. They file this suit as such sons of the said 
Cornelia Ross Potts, as will more fully appear later 
herein. 

3. Defendant Walter M. Sparks is sued individually 
and as surviving substituted Trustee under the Will 

2 of Elizabeth Ann Hooper, deceased, by whose Will 
the aforesaid Cornelia Ross Potts, deceased, a niece 
of said Elizabeth Ann Hooper, was a beneficiary of an 
interest in one-half of the estate of her said deceased 
aunt, as will more fully appear later herein. Said Cor¬ 
nelia Ross Potts was a substituted co-trustee with de¬ 
fendant Walter M. Sparks of the trust created in the 
Will of said Elizabeth Ann Hooper, her aunt. Said De¬ 
fendant Walter M. Sparks lives at McDonogh, Maryland. 
The defendant Marie Louise Ellen Hadel Sparks, who is 
the wife of defendant Walter M. Sparks and lives at 
McDonogh, Maryland, and defendant Elizabeth C. Me- 
Clurkin, who lives at Sarasota, Florida, are great, great 
nieces of the aforesaid Elizabeth Ann Hooper, deceased, 
and as such Plaintiffs are advised and allege, share the 
other half of the estate of said Elizabeth Ann Hooper, 
deceased. 

4. The said Cornelia Ross Potts died on January 21, 
1950. Under the provisions of the will of her aforesaid 
aunt Elizabeth Ann Hooper, deceased, said Cornelia Ross 
Potts received during her lifetime one-half of the net 
income from her said aunt’s estate, the corpus of said 
one-half of said estate, upon the death of said Cornelia 
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Ross Potts, to go to any children the said Cornelia Ross 
Potts might leave surviving her, the said aunt’s will being 
in part as follo-ws: 

“First, one-half of said net income the said trustee 
shall during the lifetime of my sister, Cornelia Rebecca 
Potts, pay over to my said sister for the support and 
maintenance of herself, and the support, maintenance and 
education of Cornelia Ross Potts, daughter of said Cor¬ 
nelia Rebecca Potts: and from and after the death of said 
Cornelia Rebecca, the said trustee shall pay over said 
one-half of said net income to said Cornelia Ross Potts, 
during her lifetime, as her sole and separate estate, free 
from all interference and control of any husband said 
Cornelia Ross may have, and free from any liability for 
the debts, contracts, or obligations of any such husband. 
Should the said Cornelia Rebecca die and should the said 
Cornelia Ross also die, she the said Cornelia Ross leaving 
any child or children or the descendant of any deceased 
child or children surviving her, then the trust created 
shall be continued, and the said one-half of the net income 
of my estate shall be applied by such trustee to the main¬ 
tenance, education, and support of such child or children 
and the descendants of such, until such time as the young¬ 
est surviving child of said Cornelia Ross shall attain the 
age of twenty-one years, or until the death of all the chil¬ 
dren of said Cornelia Ross, whichever shall first happen; 
and upon the youngest surviving child of said Cornelia 
Ross attaining the age of twenty-one years, or upon the 
death of all her children, whichever shall first 
3 happen, then the trust hereby created shall as to 
said one-half of my estate cease and determine, and 
the said one-half of my estate (both the legal and equi¬ 
table interests therein) shall vest in and the same is 
hereby devised to such child and children of said Cor¬ 
nelia Ross as said Cornelia Ross may leave surviving 
her, and the descendants of any deceased child or chil- 
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dren, such descendants of any deceased child or children 
to take the parents’ share or part. But should the said 
Cornelia Rebecca die, and should said Cornelia Ross also 
die, she the said Cornelia Ross not leaving any child 
or descendant surviving her, or should said Cornelia 
Rebecca and said Cornelia Ross die, and should all the 
children and descendants of said Cornelia Ross die before 
the youngest surviving child of said Cornelia Ross shall 
attain the age of twenty-one years, then the said one-half 
of my estate shall go to, and it is hereby given and de¬ 
vised to such person or persons as may then be entitled 
to, and subject to such uses and trusts as may then 
affect the other half of my estate.” 

A copy of the entire Will of the said Elizabeth Ann 
Hooper, deceased, is attached hereto and made a part 
hereof. 

5. The assets of the estate of the said Elizabeth Ann 
Hooper, deceased, covered by the aforesaid trust for the 
benefit of the said Cornelia Ross Potts, deceased, and 
any children she might leave surviving her, include land 
and premises with the improvements thereon situate at 
the northeast corner of Eighth and D Streets, N. W., in 
the Citv of Washington, District of Columbia, known as 
Lot 4 in Square 431, the said premises being leased to 
S. Kann Sons Company for a period of five years 
from May last, at a rental of $1,203.70 a month. Plain¬ 
tiffs are advised and allege that the market value of 
said property is between $200,000.00 and $300,000.00. 

6. Plaintiffs further allege that the assets of the estate 
of said Elizabeth Ann Hooper, deceased, covered by the 
trust for the benefit of the said Cornelia Ross Potts, 
deceased, and any children she might leave surviving 
her, also include considerable holdings in first trust notes 
secured on property in the District of Columbia, as well 
as mon^vs in bank, and other assets, all now under the 
control of defendant, Walter M. Sparks, surviving sub- 
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stituted trustee, who has refused and is refusing to dis¬ 
close the nature and amount of such assets to plaintiffs. 

7. Plaintiffs further allege that the said defendant, 
Walter M. Sparks, substituted Trustee as aforesaid, 
4 has refused, and is refusing to turn over to plain¬ 
tiffs the assets, real and personal, belonging to the 
one-half of said estate of Elizabeth Ann Hooper, de¬ 
ceased, covered bv the trust for the benefit of the said 
Cornelia Ross Potts, deceased, and any children she might 
leave surviving her, contrary to the provisions of the Will 
of the aforesaid Elizabeth Ann Hooper, deceased, a copy 
of which is hereto attached and made a part hereof, and 
contrary to the rights of plaintiffs thereunder. 

S. Plaintiffs are advised and allege that the Adoption 
Act of August 25, 1937, does not prohibit adoptees from 
taking by devise or bequest through their adopting parent 
from collateral relatives or otherwise, where the language 
of the will itself does not bar such legacies. That the 
said Adoption Act merely bars adoptees from receiving 
by descent under the intestate laws. They allege that 
the aforesaid Will of Elizabeth Ann Hooper, deceased, 
employs no words of limitation in describing children 
of the said Cornelia Ross Potts, deceased, such as 
“issue”, but uses only the broad generic term “child” 
or “children”. That the said Adoption Act of 1937 does 
cut off all rights of inheritance and succession of the 
adoptees from and through their natural parents. That 
the said Elizabeth Ann Hooper’s will was drawn with 
knowledge that it might run for several generations and 
when terminated would be governed by the laws in force 
at that time. 

9. That under the terms of the trust so as aforesaid 
created by Elizabeth Ann Hooper, deceased, the Trustee 
has authority to sell and dispose of the assets of the trust 
estate and to use the proceeds for the purposes of the 
trust. Plaintiffs are advised and allege that the duties 



of the defendant Walter M. Sparks as surviving substi¬ 
tuted Trustee under the Will of the aforesaid Elizabeth 
Ann Hooper, deceased, continue until the said trust estate 
has been terminated and the assets, real and personal, dis¬ 
tributed in accordance with the will of the said Elizabeth 
Ann Hooper, deceased. 

WHEREFORE, THE PREMISES CONSIDERED, 
Plaintiffs pray: 

1. That process issue against the defendants, and that 
the Court enter an order of publication against such de¬ 
fendants as cannot be found in the District of Co¬ 
lumbia. 

5 2. That the Court determine that plaintiffs are 

entitled to take the one-half of the estate of Eliza¬ 
beth Ann Hooper, deceased, placed in trust for the benefit 
of her niece, Cornelia Ross Potts, deceased, and any 
children she might leave, and that plaintiffs have sum¬ 
mary judgment against the defendants, individually and 
collectively, for the real and personal property compris¬ 
ing the said one-half of said estate, and for the proceeds 
of any property, real and personal, belonging to said one- 
half of said estate sold since the death of the said Cor¬ 
nelia Ross Potts. 

3. For the disclosure of the assets of said one-half of 
said estate, hereinabove set out, and for an accounting. 

4. For such other and further relief as may be meet. 

/s/ Olive B. Lacy 
/s/ Catherine McCloskey 

Attorneys for Plaintiffs 

• • • • 

NOTE: For copy of will, see Exhibit A attached to 
Counterclaim and Cross-Claim of Mercantile Trust Com¬ 
pany of Baltimore. (Jt. App. pp. 32-38) 
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Amended Answer of Defendants 

Pursuant to Order entered herein September 20, 1950, 
defendants make this, their amended answer to the com¬ 
plaint and say: 

Preliminary 

In the interest of avoiding confusion, defendants desire 
and request that this amended answer be received and 
admitted as a complete substitute for the original answer 
filed herein. 

In this amended answer, the last will and testament of 
Elizabeth Ann Hooper, late a resident of Maryland, de¬ 
ceased, made July 20, 1S79, will be referred to as the 
“Hooper will;” defendant Walter M. Sparks will be re¬ 
ferred to as “Walter Sparks” and such reference, accord¬ 
ing to the context and necessary or appropriate assump¬ 
tions, will be taken to mean him individually and/or as 
surviving substituted trustee under the Hooper will; de¬ 
fendant Marie Louise Ellen Hadel Sparks will be referred 
to as “Marie Sparks” and defendant Elizabeth C. Me- 
Clurkin will be referred to as “Elizabeth McClurkin.” 

First Defense 

The complaint fails to state a claim against defendants, 
or any of them, upon which relief can be granted. 

Second Defense 

Defendants say that with respect to such personal prop¬ 
erty as constituted undistributed assets of the trust estate, 
created by 3 Item (or third item) of the Hooper will, at 
the time (January 21, 1950) of the death of Cornelia 
Ross Potts, one of the substituted trustees under the 


Hooper will and life beneficiary of half of the trust 
estate created by the Hooper will, title to and possession 
(or the equivalent right of possession) passed to those, 
who, according to the provisions of the Hooper will, were 
entitled thereto, and their respective rights and interests 
immediately attached and became equivalent to de- 
7 livery and possession, pursuant to the laws of 
Maryland, the domicile of said testatrix, and this 
Court is without jurisdiction to alter, or interfere with 
respect to the laws of Maryland, under which title and 
possession (or the equivalent rights of possession) have 
passed, as aforesaid. 

Third Defense 

(Directed paragraph by paragraph to complaint, with 
further averments) 

1. Defendants admit that this Court has exclusive 
jurisdiction judicially to determine the title to real estate 
situate in the District of Columbia as affected by the 
Hooper will, if and when the issue properly is presented 
for adjudication, but the defendants deny that said issue 
properly and adequately has been presented by the com¬ 
plaint filed in this action. 

Defendants deny that this Court has jurisdiction ju¬ 
dicially to determine title to and/or rights of possession 
of personal property, or personalty, constituting assets 
of the trust estate created by the Hooper will, the testa¬ 
trix having been domiciled in the State of Maryland and, 
with respect to all assets, except realty in the District 
of Columbia or elsewhere, the ultimate construction of 
the Hooper will and the application of the pertinent law 
of Maryland, the testatrix ’ domicile, must be determined 
by the courts of Maryland. 

Defendants admit that the amount involved exceeds 
$3,000.00. 
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2. Defendants are without knowledge or information 
sufficient to enable them to form a belief as to the truth 
of the allegations contained in paragraph 2 of the com¬ 
plaint and they demand strict proof of the averments 
contained in said pargraph of the complaint. 

3. Defendant Walter M. Sparks admits that he is or 
was surviving substituted trustee under the Hooper will 
and that he lives at McDonogh, Maryland. 

Defendant Marie Sparks admits that she lives at Mc¬ 
Donogh, Maryland, and is tht* wife of defendant Walter 
Sparks. 

Defendant Elizabeth McClurkin admits that she lives 
at Sarasota, Florida. 

Defendants Marie Sparks and Elizabeth McClurkin 
admit they are great, great nieces of Elizabeth Ann 
Hooper, both being descendants of Amelia Hadel, who 
was a sister of Elizabeth Ann Hooper. 

Defendant admits that Cornelia Ross Potts was a 
niece of Elizabeth Ann Hooper, said Cornelia Ross Potts 
having been a daughter of Cornelia Rebecca Potts, who 
was a sister of Elizabeth Ann Hooper. 

Defendants admit that Cornelia Ross Potts was 
8 a substituted co-trustee under the Hooper will, 
having been appointed in that capacity by order 
of the Circuit Court of Baltimore City (Maryland) April 
29, 1915, and having functioned, or endeavored to func¬ 
tion in that capacity from time of appointment until her 
death. 

Defendants, being advised that they need not reply to 
the conclusions of law’ set forth in paragraph 3 of the 
complaint, nevertheless deny the validity and effect of 
the conclusions of law pleaded by plaintiffs. 

4. Defendants admit that Cornelia Ross Potts died 
January 21, 1950. 



11A 


Defendants do not know what Cornelia Ross Potts re¬ 
ceived during her lifetime, under the provisions of the 
Hooper will, but assert that from April 29, 1915, until 
her death, she served as a substituted co-trustee under 
the Hooper will and was fully cognizant of and respon¬ 
sible for whatever she received under the Hooper will and 
so are any and all who may claim, or attempt to claim 
on her behalf or under her. 

Defendants, well knowing and being advised that in 
the course of this action there will be submitted in evi¬ 
dence a duly authenticated and exact copy of the Hooper 
will, neither admit or deny the correctness of the alleged 
excerpts quoted by plaintiffs. 

Defendants, being advised that they need not reply to 
the conclusions of law set forth in paragraph 4 of the 
complaint, nevertheless deny the validtiy and effect 
thereof. 

5. Defendants denv that there are anv assets of an 
estate described by plaintiffs as “the estate of the said 
Elizabeth Ann Hooper/* if, as inevitably derived from 
the wording of the complaint, plaintiffs seek and intend 
to designate such alleged “estate” as an existing entity. 

However, defendants admit that amongst the assets, 
left by Elizabeth Ann Hooper at the time of her death 
and disposed of by her will, was and is certain real prop¬ 
erty in the District of Columbia, constituting a piece or 
parcel of land known as Lot 4 in Square 431, situated at 
the northeast corner of Eighth and D Streets, N. W., im¬ 
proved by a business building, and that said real property 
is held and occupied by The S. Kann Sons Company, a 
Maryland corporation, as tenant, under a written lease, 
for a term of five years, commenced May 1, 1950, whereby 
said tenant is required to pay rental at the rate of 
$1203.70 per month, plus such additional sum or sums, 
if any, as shall represent the increase in real estate taxes, 
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levied on said real property by the District of Columbia, 
over and above the amount of such taxes as were levied 
for the fiscal year ended June 30, 1945, and such rental, 
since the death of Cornelia Ross Potts, has been and is 
being paid to defendant Walter Sparks as agent for those 
entitled thereto. 

Defendants say that title to said real property 
9 is in those upon whom it devolved in accordance 
with the provisions of the Hooper will and ap¬ 
plicable laws of the District of Columbia. 

Defendants, being without sufficient knowledge or in¬ 
formation to enable them to form a belief, neither admit 
or deny plaintiffs’ allegations as to value of said prop¬ 
erty. 

Defendants, being advised that they need not reply to 
the conclusions of law set forth in paragraph 5 of com¬ 
plaint, nevertheless deny the validity and effect thereof. 

6. Defendants Marie Sparks and Elizabeth McClurkin 
are without knowledge or information sufficient to enable 
them to answer the averments of paragraph 6 of the com¬ 
plaint, but, upon information and belief, say that they 
believe that, prior to the death of Cornelia Ross Potts, 
certain or various real assets of the estate of Elizabeth 
Ann Hooper had been converted to personalty and, there¬ 
fore, existed as assets. 

Defendant Walter Sparks, upon information and belief 
and based upon investigation and research, says that, at 
the time of the death of Cornelia Ross Potts, January 21, 
1950, said Cornelia Ross Potts and defendant Walter 
Sparks, as substituted co-trustees under the Hooper will, 
held personal assets (supposedly conversions from 
realty), as follows: 

Promissory notes of Nora C. Ashton and Cassie Green, 
in the principal sum of $4,500.00, maturing May 8, 1951, 
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secured by first deed of trust on Lot 42, Square 823, 
District of Columbia; 

Money, $4,547.86, in savings account with Union Trust 
Company of the District of Columbia; 

Money, $1,500.00, in checking account with Union Trust 
Company of the District of Columbia. 

Defendants further say that upon the death of Cor¬ 
nelia Ross Potts possession (or the equivalent right of 
possession) of such personal assets of the aforesaid trust 
passed to those entitled thereto under the Hooper will 
and applicable laws of Maryland. 

Defendants, being advised that they need not reply to 
the conclusions of law set forth in paragraph 6 of com¬ 
plaint, nevertheless deny the validity and effect thereof. 

7. Defendant Walter Sparks admits that he has refused 
and is refusing, insofar as he has opportunity or control, 
to turn over to, or deliver, to plaintiffs the assets, real 
and personal, which constituted the one-half (or existing 
residue of such one-half) of the estate of Elizabeth Ann 
Hooper, which was covered, or constituted the corpus 
of the trust created by the Hooper will for the benefit of 
Cornelia Ross Potts and any children she might leave sur¬ 
viving her. 

Defendants, being advised that they need not reply to 
the conclusions of law set forth in paragraph 7 of com¬ 
plaint, nevertheless deny the validity and effect thereof. 

8. Defendants, being advised that the averments 
10 in paragraph S of complaint constitute conclusions 
of law entirely, do not answer said averments ex¬ 
cept to deny the validity and effect of the conclusions of 
law pleaded by plaintiffs. 

9. Defendants, being advised that the averments in 
paragraph 9 of complaint constitute conclusions of law, 
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do not answer said averments except to deny the valid¬ 
ity and effect of the conclusions of law pleaded by 
plaintiffs. 

Further answering the complaint, defendants say: 

a. Elizabeth Ann Hooper was born Kimberly and was 
domiciled in Baltimore, Maryland, and died in that city 
on or about March 26, 18S0. 

b. Elizabeth Ann Hooper, prior to her death, had in¬ 
termarried with one James Hooper, who was c resident 
of Baltimore, Maryland, and who survived Elizabeth Ann 
Hooper and subsequently died, and when Elizabeth Ann 
Hooper died she was survived by no children, or child, 
or descendants thereof, or by any parents or parent, but 
was survived by two sisters, of the whole blood, being 
Cornelia Rebecca Potts (born Kimberly) and Amelia 
Hadel (born Kimberly), both residents of Maryland. 

c. Elizabeth Ann Hooper left a will dated July 30, 
1879, which was admitted to probate and record in the 
Orphans’ Court of Baltimore City (Maryland) April 6, 
18S0. Thereafter a duly certified copy of said wall was, 
by order entered March 24, 1904, by the Supreme Court 
of the District of Columbia (now United States District 
Court for the District of Columbia), holding probate 
court, in Administration case No. 12066, admitted to pro¬ 
bate and record in the District of Columbia and recorded 
in Wills book No. 57, folio 367 et seq. 

d. Cornelia Rebecca Potts was the mother of Cornelia 
Ross Potts and both were living at the time the Hooper 
wall was executed. Cornelia Rebecca Potts died, widowed, 
September 16, 1912, survived only by her daughter Cor¬ 
nelia Ross Potts. Cornelia Ross Potts died, widowed and 
without issue or descendants, January 21, 1950. 

e. Amelia Hadel had two children, Albert K. Hadel 
and Charles A. Hadel, who were living at the time of the 
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execution of the Hooper wili and who survived their 
mother when she died January 10, 1885, widowed and 
without issue other than Albert K. Hadel and Charles 
A. Hadel and without descendants other than the four 
living children of said Charles A. Hadel. 

f. Albert K. Hadel died April 4, 1905, without issue 
or descendants, survived by his widow, Florence, wiio 
since has died. 

g. Charles A. Hadel died April 23, 1SS0, survived by 
four children, Ada Amelia Hadel, Elizabeth Hadel, Wil- 
liam K. Hadel and Charles E. Hadel, all of whom wrere 
living at the time of the execution of the Hooper will. 

h. Charles E. Hadel, w’ho w^as the youngest child 
11 of Charles A. Hadel, died prior to September 5, 
1S9S, and during his minority, unmarried and with¬ 
out issue. 

i. Ada Amelia Hadel died November 16, 1943, un¬ 
married and without issue, leaving a will, duly admitted 
to probate and record, under whose provisions the estate 
of said Ada Amelia Hadel is held in trust by the Mer¬ 
cantile Trust Company of Baltimore (Maryland), for the 
benefit of defendants Marie Sparks and Elizabeth Mc- 
Clurkin and others, as provided in said will. 

j. Elizabeth Hadel intermarried with one Cristodulo 
Constantine, by whom she bore a child, Elizabeth (one 
of the defendants herein), and died November 11, 1920, 
intestate, survived by her said husband, Cristodulo Con¬ 
stantine, wiio is now alive and residing at Sarasota, 
Florida, and by her said daughter, Elizabeth, who, having 
intermarried with one Oscar F. McClurkin, is nowr Eliza¬ 
beth McClurkin and wiio resides at Sarasota, Florida. 

k. William K. Hadel, wiio was the youngest child of 
Charles A. Hadel to attain majority, became twenty-one 
years of age on September 5, 1898, and died June 24, 
1946, survived by no widow but by one child, Marie Louise 
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Ellen Hadel (the defendant herein called Marie Sparks), 
who had intermarried with Walter M. Sparks (another 
defendant herein). 

Said William K. Hadel died testate, leaving a will, 
duly admitted to probate and record, under whose provi¬ 
sions such estate as he had derived under the Hooper 
will is held in trust by the Mercantile Trust Company of 
Baltimore (Maryland) for the benefit of defendant Marie 
Sparks and others, as provided in said will. 

l. Michael A. Mullin, of Baltimore, Maryland, desig¬ 
nated by the Hooper will as trustee, under the third or 
3 Item thereof, survived said testatrix and served as 
trustee under her will until his death in April, 1915. 
Thereafter, on April 29, 1915, the Circuit Court of Balti¬ 
more City (Baltimore) appointed said Cornelia Ross 
Potts and said William K. Hadel as substituted trustees 
under the Hooper will, in the place and stead of Michael 
A. Mullin, trustee, deceased. Thereafter, William K. 
Hadel functioned as co-substitute trustee until his death 
June 24, 1946. Thereafter, Cornelia Ross Potts func¬ 
tioned, or attempted to function as co-substitute trustee 
until her death January 21, 1950. After the death of 
William K. Hadel, the Circuit Court of Baltimore City 
(Maryland) on September 3, 1946, appointed defendant 
Walter Sparks as substituted co-trustee in the place and 
stead of William K. Hadel, deceased. So far as defend¬ 
ants are informed and believe, no application has been 
made to the Circuit Court of Baltimore City (Maryland) 
for appointment of a substituted co-trustee in the place 
and stead of said Cornelia Ross Potts, deceased. 

m. On July 30, 1879, when Elizabeth Ann Hooper made 
her wPl. and on March 26, 1880, when she died in Balti¬ 
more, Maryland, she was domiciled in Maryland and that 
State and the District of Columbia, wherein she was 
seized of real property, were common law jurisdictions, 
wherein there wras no recognized or accepted method of 
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acquiring children except by procreation. It was not 
until the year 1892, about 13 years after the Hooper will 
was made and about 12 years after Elizabeth Ann Hooper 
died, that the legislature of Maryland first enacted a 
statute (Act of 1892, ch. 244) which provided methods 
for and legal recognition and consequences of adoption of 
“children.” It was not until the year 1895, about 16 
years after the Hooper will was made and about 15 years 
after Elizabeth Ann Hooper died, that the Congress of 
the United States, legislating for the District of Colum¬ 
bia, by statute (Act of February 26, 1895; 28 Stat. L., 
p. 687) provided methods for and legal recognition and 
consequences of adoption of “children.” 

n. Defendants deny all and any of the averments in 
the complaint which hereinbefore they have not definitely 
admitted, explained or denied. 

Fourth Defense 

1. Defendants deny that plaintiffs are sons, or chil¬ 
dren, of Cornelia Ross Potts and that plaintiffs were le¬ 
gally adopted by said Cornelia Ross Potts in the District 
of Columbia or elsewhere. 

2. At the times when the respective supposed formal 
processes of adoption were initiated and gone through 
with, with respect to the plaintiffs, the alleged adoptor, 
Cornelia Ross Potts was not a resident of the District of 
Columbia and had not actually resided in said District 
for at least one year before filing her respective petitions 
for the adoption of the several plaintiffs. 

3. Neither of plaintiffs had lived with the alleged 
adoptor, Cornelia Ross Potts, at least six months prior 
to the filing by said adopter in each or either case of 
her petition for adoption. 

4. At the times when the alleged adoptions were at¬ 
tempted to be consummated and at the times when the 
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adoption processes were initiated by said Cornelia Ross 
Potts, she was acting as and demanding and receiving 
emoluments for services as trustee for defendants Marie 
Sparks and Elizabeth McCluikin and well knew that her 
attempted or accomplished adoption of children, whether 
valid or otherwise, would impose upon her cestui que 
trustent, Mario Sparks and Elizabeth McClurkin (defend¬ 
ants herein), and probably upon her co-trustee, Walter 
Sparks (defendant herein), great and expensive problems 
and burdens, notwithstanding which she took advantage 
of the statutes applicable in the District of Columbia and 
thereunder, surreptitiously and secretly, without notice 
to her said cestui que tru-stent, her co-trustee, the public 
or any others involved or affected, deliberately to create 
situations and demands, tending and intended to involve 
and embarrass and create expense for those, particularly 
defendants Marie Sparks and Elizabeth McClurkin, with 
respect to whose interests for many years she had served 
for hire as trustee, and, until her death, steadfastly ne¬ 
glected and refused to inform her said cestui que tru-stenk 
or her co-trustee of the supposed adoption by her of the 
plaintiffs, and, as occasion occurred, studiously sought to 
mislead and misinform her latest co-trustee, defendant 
Walter Sparks, as to the status of plaintiffs. 

5. So recently as on September 2, 1946, said Cornelia 
Ross Potts, as a petitioner, made oath to a petition, filed 
in the Circuit Court of Baltimore City (Maryland), 
wherein said Cornelia Ross Potts claimed that she had a 
life estate in the undivided one-half interest in the real 
property, hereinbefore described as situate in the District 
of Columbia, as well as the personal property, resulting 
from conversion of Maryland real estate left by Elizabeth 
Ann Hooper, and that “Louise Hadel Sparks (defendant 
herein mentioned as “Marie Sparks,”) and Elizabeth C. 
McClurkin (defendant herein mentioned as “Elizabeth 
McClurkin) are the remaindermen, thereto, in being/’ 
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6. Defendants admit that ordinarily it is not permis¬ 
sible collaterally to attack the validity of judgments, but, 
in this instance, they assert that whatever judgments, if 
any, were entered by the United States District Court 
for the District of Columbia, supposedly decreeing adop¬ 
tion of plaintiffs by said Cornelia Ross Potts, in proceed¬ 
ings, which under applicable law were secret and surrep¬ 
titious and had without notice to the public or to defend¬ 
ants, must, upon such valid application as this, be exam¬ 
ined and reviewed to determine their validity and the 
validity of the proceedings in which they were entered. 

Having fully answered the complaint, defendants de¬ 
mand: 

(1) That the Court dismiss the complaint, with preju¬ 
dice, and with judgment to the defendants for their costs. 

(2) That the Court adjudge that, upon the death of 
Cornelia Ross Potts on January 21, 1950, so far as the 
real property situate in the District of Columbia and 
known as Lot 4 in Square 431, is concerned, the trust 
created by 3 Item or the third item of the will of Eliza¬ 
beth Ann Hooper terminated and title to the one-half un¬ 
divided interest in said real property, which theretofore 
had been held in trust for the benefit of said Cornelia 

Ross Potts for her life, devolved upon defendants 
14 Marie Louise Ellen Hadel Sparks and Elizabeth 
C. McClurkin, as tenants in common. 

(3) That the Court grant such other and further re¬ 
lief to the defendants as the exigencies of the case de¬ 
mand or as to the Court may appear just and appro¬ 
priate. 

/s/ Frank L. Peckham 
(Frank L. Peckham) 

Attorney for Defendants, 
Washington Loan & Trust 
Building. 

• • • • 
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15 Filed Oct 30 1950 Harry M. Hull, Clerk 

Motion to Strike Fourth Defense 

Come now Albert Theodore Noreen, Jr. and Robert 
Taylor Russell, plaintiffs herein, through their attorneys 
of record, and move the Court as follows: 

To strike out the Fourth Defense of the Amended An¬ 
swer filed herein by defendants Walter M. Sparks, indi¬ 
vidually and as surviving trustee, Marie Louise Ellen 
Hadel Sparks, and Elizabeth C. McClurkin. 

Grounds: The said Fourth Defense fails to conform 
to the Rules of this Court. 

The grounds set out as the basis of the said Fourth 
Defense cannot be made the subject of collateral attack. 

See Points and Authorities attached hereto. 

/s/ Olive B. Lacy 

/s/ Catherine McCloskey 
Attorneys for Plaintiffs 

• • • • 

17 Filed Nov 3 1950 Harry M. Hull, Clerk 
Refiled Nov 24 1950 Harry M. Hull, Clerk 

• • • • 


20 Counterclaim and Cross-Claim for Construc¬ 
tion of Will and Declaratory Judgment 

1. MERCANTILE TRUST COMPANY OF BALTI¬ 
MORE, intervening defendant, is a corporation duly or¬ 
ganized and doing business under the laws in force in 
the State of Maryland and having its principal office in 
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Baltimore, Maryland. It makes this counterclaim and 
cross-claim as trustee under the respective wills of Ada 
Amelia Hadel and William K. Hadel, to obtain a con¬ 
struction of the will of Elizabeth Ann Hooper and a 
determination of its interest in and title to certain prop¬ 
erty hereinafter described. 

2. Plaintiffs, ALBERT THEODORE NOREEN, JR., 
and ROBERT TAYLOR RUSSELL, and defendants, 
LOUISE HADEL SPARKS and ELIZABETH C. Mc- 
CLURKIN, are persons claiming interests in said prop¬ 
erty as hereinafter set forth. Defendant, WALTER M. 
SPARKS, is the surviving substituted trustee under the 
will of Elizabeth Ann Hooper. CRISTODULO CON¬ 
STANTINE, not at present a defendant, ma\ have an 
interest in said property of such nature as to make him 
a necessary party. 

3. Elizabeth Ann Hooper died on March 26, 1880, a 
resident of the State of Maryland. Her will, dated July 
30, 1879, was admitted to probate and record by the 
Orphans Court of Baltimore City, Maryland, on April 6, 
1SS0, and a certified copy thereof has been recorded in 
the District of Columbia. The will left her residuary 
estate to Michael A. Mullin in trust with the following 
provisions as to one-half of the trust estate for the ben¬ 
efit of Cornelia Rebecca Potts, Cornelia Ross Potts, and 
the “child or children” of Cornelia Ross Potts, if any: 

“First, one half of said net income the said Trustee 
shall during the lifetime of my Sister Cornelia Rebecca 
Potts, pay over to my said Sister for the support and 
maintenance of herself, and the support, maintenance and 
education of Cornelia Ross Potts, daughter of said Cor¬ 
nelia Rebecca Potts: and from and after the death 
21 of said Cornelia Rebecca, the said Trustee shall 
pay over said one half of said net income to said 
Cornelia Ross Potts, during her lifetime, as her sole and 
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separate estate, free from all interference and control of 
any husband said Cornelia Ross may have, and free from 
any liability for the debts, contracts or obligations of any 
such husband. Should the said Cornelia Rebecca die and 
should said Cornelia Ross also die, she the said Cornelia 
Ross leaving any child or children or the descendant of 
any deceased child or children surviving her, then the 
trust hereby created shall be continued, and the said one 
half of the net income of my estate shall be applied by 
such trustee to the maintainance, education and support 
of such child or children and the descendants of such, 
until such time as the youngest surviving child of said 
Cornelia Ross shall attain the age of twenty one years, 
or until the death of all the children of said Cornelia 
Ross, whichever shall first happen: and upon the youngest 
surviving child of said Cornelia Ross attaining the age of 
twenty one years, or upon the death of all her children 
whichever shall first happen, then the trust hereby created 
shall as to said one half of my estate cease and deter¬ 
mine, and the said one half of my estate, (both the legal 
and equitable interests therein) shall vest in and the same 
is hereby devised to such child and children of said Cor¬ 
nelia Ross as said Cornelia Ross may leave surviving 
her, and the descendants of any deceased child or children, 
such descendant of any deceased child or children to take 
the parent’s share or part. But should the said Cornelia 
Rebecca die, and should said Cornelia Ross also die, she 
the said Cornelia Ross not leaving any child or descend¬ 
ant surviving her, or should said Cornelia Rebecca and 
said Cornelia Ross die, and should all the children and 
descendants of said Cornelia Ross die before the young¬ 
est surviving child of said Cornelia Ross shall attain the 
age of twentv one vears, then the said one half of mv 
estate shall go to, and it is hereby given and devised to 
such person or persons as may then be entitled to, and 
subject to such uses and trusts as may then affect the 
other half of my estate.” 
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The will contained the following further provisions as 
to the other half of the trust estate for the benefit of 
Amelia Hadel, Charles A. Hadel and Albert Hadel, and 
the child or children of Charles A. Hadel and Albert 
Hadel, if any: 

“Secondly, The other half part or moiety of the net 
income of my estate shall during the lifetime of my 
Sister, Amelia Hadel, be paid over by said Trustee to 
said Amelia Hadel for the support of herself and her 
children and grandchildren, and from and after the death 
of said Amelia Hadel, the said Trustee shall pay over the 
same as follows, that is to say: 

22 “Thirdly, After the death of said Amelia Hadel, 
one half of said last mentioned moiety, being one 
fourth part of the net income of my estate, shall be paid 
by said Trustee to Albert Hadel, son of said Amelia 
Hadel, during the term of his natural life, and from and 
after the death of said Albert Hadel, said Trustee shall 
apply the same to the support, maintenance and education 
of such child or children as said Albert Hadel may leave 
surviving him until the youngest surviving child of said 
Albert Hadel shall attain the age of twenty one years, 
or until the death of all the children of said Albert 
whichever shall first happen, and upon the youngest sur¬ 
viving child of said Albert Hadel attaining the age of 
twenty one years, or upon the death of all the children 
of said Albert, whichever shall first happen, then the 
trust estate hereby created shall cease as to one fourth 
part of my said estate, and the said one fourth part of 
my said estate (both the legal and equitable interests 
therein) shall vest in and is hereby given and devised to 
such children or child of said Albert Hadel, as said Al¬ 
bert Hadel may leave surviving him and the descendants 
of any deceased child or children such descendants of any 
deceased child or children to take the parent’s part or 
share. But should the said Amelia Hadel die, and should 
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the said Albert Hadel die without leaving any child or de¬ 
scendant of said Albert surviving him, or should the said 
Amelia and the said Albert die and should all the children 
and descendants of said Albert die before the youngest 
surviving child of said Albert shall attain the age of 
twenty one years, then the said one fourth part of my 
estate shall go to and it is hereby given and devised to 
such person or persons as may then be entitled to, and 
subject to such uses and trusts as may then affect the 
other fourth part of my estate hereinafter mentioned. 

“Fourthly, After the death of said Amelia Hadel, 
one half of the last mentioned moiety, being one fourth 
part of the net income of my estate shall be paid by 
said Trustee to Charles A. Hadel, son of said Amelia 
Hadel, during the term of his natural life, and from and 
after the death of said Charles, said Trustee shall apply 
the same to the support, maintenance and education of 
such child and children and descendants of any deceased 
child or children as said Charles may leave surviving him, 
until the youngest surviving child of said Charles shall 
attain the age of twenty one years, or until the death of 
all the children of said Charles, whichever shall first oc¬ 
cur. and upon the youngest surviving child of said Charles 
attaining the age of twenty one years, or upon the death 
of all the children of said Charles whichever shall first 
occur, then the trust hereby created shall cease as to one 
fourth part of my estate, and the said one fourth part of 
my estate (both the legal and equitable interests therein) 
is hereby given and devised to such chiH and chil- 
23 dren of said Charles A. Hadel as said Charles may 
leave surviving him and the descendants of any 
deceased child or children, the descendants of any such 
deceased child or children to take the parents share or 
part. Hut should the said Amelia die and should the 
said Charles die without leaving any child or descendant 
surviving him, or should all the children and descendants 
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of said Charles die before the youngest surviving child 
of said Charles shall attain the age of twenty one years, 
then the said one fourth part of my estate shall go to 
and it is hereby given and devised to such person or 
persons as may then be entitled to, and subject to such 
uses and trusts as may then affect the other fourth part 
of my estate next hereinbefore mentioned, being the part 
limited to Albert Hadel and his children and descend¬ 
ants.” 

A certified photostatic copy of the will is hereto an¬ 
nexed as Exhibit “A.” 

4. Michael A. Mullin served as trustee until his death 
on June 9, 1914. Thereafter, by decree of the Circuit 
Court of Baltimore City entered April 29, 1915, William 
K. Hadel and Cornelia Ross Potts were appointed sub¬ 
stitute trustees. A certified copy of the decree is hereto 
annexed as Exhibit “B.” William K. Hadel and Cornelia 
Ross Potts served as such co-trustees until the death of 
William K. Hadel on June 24, 1946. Thereafter, by de¬ 
cree of the Circuit Court of Baltimore City entered Sep¬ 
tember 3, 1946, the defendant, WALTER M. SPARKS, 
was appointed as trustee in the place of William K. 
Hadel, deceased. A certified copy of the decree and of 
the petition upon which it was granted is hereto annexed 
as Exhibit “C.” Cornelia Ross Potts and WALTER M. 
SPARKS served as co-trustees until the death of Corne¬ 
lia Ross Potts on January 21, 1950. WALTER M. 
SPARKS is presently serving as surviving substitute 
trustee. 

5. This defendant is informed and believes that the 
one-half portion of the estate of Elizabeth Ann Hooper 
heretofore held in trust under the above quoted provi¬ 
sions of her will for the benefit of Cornelia Ross Potts, 

consisted at the death of Cornelia Ross Potts of 
24 promissory notes and bank deposits aggregating 

$10,547.86, and of a one-half undivided interest in 
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improved real estate located on the northeast corner of 
8th and D. Streets, Northwest, in the District of Colum¬ 
bia, known and described for purposes of taxation as 
Lot 4 in Square 431, the real estate being encumbered 
bv a first trust to secure a debt in the amount of $25,- 
225.00. 

6. The remaining one-half undivided interest in said 
real estate, subject to said encumbrance, is now owned in 
three equal shares (1) by ELIZABETH C. McCLUBKIN 
as daughter and sole heir at law of Clara Elizabeth 
Constantine, (2) by this defendant as trustee under the 
will of William K. Hadel, and (3) by this defendant as 
trustee under the will of Ada Amelia Hadel. The share 
of ELIZABETH C. McCLUBKIN is subject to the cur- 
tesy right of CBTSTODULO CONSTANTINE, surviving 
husband of Clara Elizabeth Constantine. 

7. This defendant is informed and believes as follows: 

(a) Cornelia Bebecca Potts (sister of Elizabeth Ann 
Hooper) died on September 16, 1912. Cornelia Boss 
Potts died on January 21, 1950, widowed and without 
issue. 

(b) Amelia Hadel (sister of Elizabeth Ann Hooper) 
died on January 10, 1885. Her son, Charles A. Hadel, 
had previously died on April 23, 1880, survived by two 
daughters and two sons, Clara Elizabeth Hadel (who 
later married Cristodulo Constantine), Ada Amelia 
Hadel, William K. Hadel and Charles E. Hadel. Her 
other son, Albert K. Hadel, died on April 4, 1905, with¬ 
out issue. Of the four above-named children of Charles 
A. Hadel: Charles E. Hadel died during his minority, 
without issue; William E. Hadel, youngest of the surviv¬ 
ing three, attained the age of twenty-one years on Sep¬ 
tember 5, 1898: Clara Elizabeth Constantine died on 

November 11, 1920, intestate and survived bv her 
25 husband, CBISTODFLO CONSTANTINE, and by 
her daughter and only child, ELIZABETH M. Me- 
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CLURKIN; Ada Amelia Hadel died testate on November 
16, 1943; William K. Hadel died testate on June 24, 1946. 

A chart showing pertinent family relations and dates 
is hereto annexed as Exhibit “D.” 

8. (a) Under the provisions of the will of Ada Ame¬ 

lia Hadel, she left her residuary estate (including her 
“interest or share in the estate of Elizabeth A. Hooper”) 
to her brother, William K. Hadel, in trust, and upon his 
death, in further trust, to this defendant on the follow¬ 
ing terms: 

“* * # to pay the net rents and income thereof in equal 
one-half parts unto my nieces, Elizabeth Constantine Mc- 
Clurkin, of Sarasota, Florida, and Marie Louise Hadel 
Sparks, of McDonogh, Maryland, during the terms of 
their respective lives, with remainder of the respective 
moieties of the corpus of the trust estate to the child or 
children (or descendants, per stirpes) of my said nieces, 
respectively. 

“Should either of my said nieces die without leaving 
her surviving any child, children or descendants, then it 
is my will that the income from the share of the niece 
so dying shall be paid unto the other niece (if then liv¬ 
ing) for and during her natural life, with remainder to 
her child or children (or descendants, per stirpes). 

“ITpon the death of either of my said nieces without 
being survived by child, children or descendants, or by 
the other of said nieces, then the one-half share of the 
corpus of the trust estate of the one so dying shall de¬ 
volve upon the child or children (or descendants, per 
stirpes) of the other of my said nieces. 

“It is my will that there shall be no distribution of 
corpus to any child or descendant of either of my said 
nieces until such child or descendant shall reach the age 
of tw’enty-five (25) years; and that, until such event, the 
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trust herein established shall continue in force as to such 
child or descendant.” 

This defendant is informed that ELIZABETH C. Mc- 
CLURK1X has one child, Constance Kimberly McClurkin, 
born September S, 1933, and that LOUISE HADEL 
SPARKS has two children, Walter William Sparks, 
26 born October 16, 1926, and Marion Kimberly Sparks, 
born October 2, 1930. 

A true copy of said will is annexed hereto as Exhibit 
“E” and a certified copy thereof has been recorded in the 
District of Columbia. 

(b) Under the provisions of the will of William K. 
Hadel, he left his residuary estate (including also his 
“interest or share in the estate of Elizabeth A. Hooper”) 
to this defendant, in trust, to pay the net income thereof 
to his widow, Lula R. Hadel (who predeceased him on 
June 24, 1942), and thereafter in further trust, “to pay 
the net rents and income in monthly installments to my 
daughter, Louise Hadel Sparks, for and during her natu¬ 
ral life,” with remainder as follows: 

“ITEM III: On the death of my said daughter, Louise 
Hadel Sparks, but not before the death of her mother, I 
direct my said trustee to distribute and pay over the 
principal of my estate to her children, share and share 
alike, the descendants of any deceased child to take per 
stirpes and not per capita. 

“Should any child or descendant of my daughter be 
under the age of twenty-one at the time herein set for 
such distribution, I direct that the share of such child 
or descendant shall continue to be held in trust and that 
so much of the income of such share as, in the judgment 
of the trustee, may be requisite for its maintenance, sup¬ 
port and education, be paid to the person, who, by the 
decision of the trustee, is acting in loco parentis to such 
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child or be applied directly by the trustee for such pur¬ 
poses, until such child shall attain the age of twenty-one. 
Any accumulated income shall be distributed with the 
principal share. 

“Should any child or descendant of my said daughter 
die before reaching the age of twenty-one, without issue 
him or her surviving, I direct that the interest of such 
child in the principal of my estate and in the accumulated 
income, if any, shall devolve upon those who would receive 
the same if such child had not been born.” 

A true copy of said will is annexed hereto as Exhibit 
“F” and a certified copy thereof has been recorded in the 

District of Columbia. 

27 9. Plaintiffs claim the property above described 

in paragraph 5 as adopted sons of Cornelia Ross 
Potts. This defendant is without sufficient knowledge to 
admit or deny such adoptions or the validity thereof, but 
is informed that plaintiff, ALBERT THEODORE NOR- 
EEN, JR., claims to have been adopted by Cornelia Ross 
Potts on September 30, 1942, by judgment of this Court 
in Adoption Case No. 1909, and that plaintiff, ROBERT 
TAYLOR RUSSELL, claims to have been adopted by 
her on September 27, 1944, by judgment of this Court in 
Adoption Case No. 24S0. This defendant is advised that 
plaintiffs, even if so adopted, have no valid claim to said 
property. 

10. Defendants, LOUISE HADEL SPARKS and 
ELIZABETH C. McCLURKIN, claim the property above 
described in paragraph 5 outright as descendants of de¬ 
ceased children of Charles A. Hadel. This defendant is 
advised that their interests are more limited as set forth 
below in paragraph 11. 

11. This defendant is advised that the property above 
described in paragraph 5 vests in the successors in inter- 
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est of the three children of Charles A. Hadel who attained 
their majority and became entitled to the other half of 
the estate of Elizabeth Ann Hooper and that said prop¬ 
erty therefore now vests: one-third in ELIZABETH C. 
McCLURKIN as sole daughter and heir of Clara Eliza- 
beth Constantine, subject to the rights of CRISTODULO 
CONSTANTINE as surviving husband of Clara Constan¬ 
tine; one-third in this defendant as trustee under the 
will of Ada Amelia Hadel for the benefit of ELIZABETH 
C. McCLURKIN, LOUISE HADEL SPARKS, and 
others; and one-third in this defendant as trustee under 
the will of William K. Hadel for the benefit of LOUISE 
HADEL SPARKS and others. 

12. This defendant is advised that CRISTODULO 
CONSTANTINE is a proper and necessary party 
28 to this action and should be joined as a defendant. 

WHEREFORE, the premises considered, this 
defendant prays: 

1. That notice by publication be given to the unknown 
heirs at law, next of kin, legatees, devisees and alienees of 
Elizabeth Ann Hooper, deceased, and of Clara Elizabeth 
Constantine, deceased, requiring them to answer the com¬ 
plaint and cross-claim in this cause. 

2. That CRISTODULO CONSTANTINE be added as 
a party defendant and required to answer the complaint. 

3. That this Court adjudge that this defendant, MER¬ 
CANTILE TRUST COMPANY OF BALTIMORE, as 
trustee under the will of Ada Amelia Hadel, is entitled 
to one-third of the personal property held by the sur¬ 
viving substitute trustee of the estate of Elizabeth Ann 
Hooper and the net income thereof, and as trustee under 
the will of William K. Hadel, to another one-third of 
said personal property and the net income thereof, and 
that said surviving substitute trustee be required to ac¬ 
count therefor. 
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4. That this Court adjudge that defendant MERCAN¬ 
TILE TRUST COMPANY OF BALTIMORE is now 
vested with a one-third undivided interest in the real 
property known and described as Lot 4, in Square 431, 
with improvements thereon, located at the northeast 
corner of 8th and D Streets, Northwest, in the District 
of Columbia, as trustee under the will of Ada Amelia 
Hadel, and with another one-third undivided interest 
therein, as trustee under the will of William K. Hadel. 

5. That tills Court adjudge and declare that plaintiffs 
have no interest in or claim to said real and personal 
property. 

6. That this Court adjudge and declare that the inter¬ 
est of defendants ELIZABETH C. McCLURKIN 

29 and LOUISE HADEL SPARKS in said real and 
personal property is limited in the manner set 
forth in the counterclaim and cross-claim of this de¬ 
fendant. 

7. That the Court authorize and allow the payment 
out of said property of the reasonable costs, expenses and 
attorneys’ fees of this defendant in this civil action. 

S. That the Court grant such other and further relief 
as may seem just and proper. 

McKENNEY, FLANNERY & CRAIGHILL 

By /s/ John E. Larson 
John E. Larson 

/s/ Llewellyn C. Thomas 
Llewellyn C. Thomas 
Attorneys for Defendant 
Mercantile Trust Company of 
Baltimore 
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30 Filed Nov 24 1950 

Exhibit “ A” 

In the name of God—Amen. 

I, Elizabeth A. Hooper of Baltimore City in the State 
of Maryland, being weak and infirm of body, but of 
sound and disposing mind, memory and understanding, 
knowing the certainty of death and the uncertainty of 
the time thereof, and wishing to settle all my worldly 
affairs, that I may when my last hour approaches, give 
my undivided attention to the affairs of my Immortal 
Soul, do therefore make, declare and publish my last will 
and testament in manner and form following, that is to 
say: 

Imprimis, I commit my immortal Soul to God who gave 
it, and my body to the Earth to be decently interred, and 
after all my debts are paid, I give, devise and bequeath 
as follow’s, that is to say: 

1 Item. To my beloved husband, James Hooper, I 
give and devise my house and lot on Front Street in 
Baltimore City. This devise is intended to be in addition 
to the payment of the sum of twro thousand dollars, which 
I owe my said husband and which is to be paid out of 
the residue of my estate. 

2 Item. To my Sister Cornelia Rebecca Potts, I give 
and bequeath all and singular the household and kitchen 
furniture and pictures contained in the dwelling belonging 
to me and occupied by my Sisters. 

3 Item, all the rest, residue and remainder of my estate 
real, personal and mixed, of whatsoever kind it be and 
wheresoever situate, I give, devise and bequeath to 
Michael A. Mullin of Baltimore City, his heirs, personal 
representatives and assigns, in trust and confidence, never¬ 
theless, to rent and manage the same in such manner as 
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shall seem best for said estate, and to collect the 

31 rents, issues and profits thereof, and after paying 
thereout all taxes and assessments therein, and the 

costs of all repairs, and all other necessary and proper 
expenses of said estate, and the expenses of administering 
the trust hereby created, including usual and reasonable 
compensation for the Trustee’s own services, to apply the 
net income thereout issuing, as follows: 

First, one half of said net income the said Trustee 
shall during the lifetime of my Sister Cornelia Rebecca 
Potts, pay over to my said Sister for the support and 
maintenance of herself, and the support, maintenance and 
education of Cornelia Ross Potts, daughter of said Cor¬ 
nelia Rebecca Potts; and from and after the death of 
said Cornelia Rebecca, the said Trustee shall pay over 
said one half of said net income to said Cornelia Ross 
Potts, during her lifetime, as her sole and separate estate, 
free from all interference and control of any husband 
said Cornelia Ross may have, and free from any liability 
for the debts, contracts or obligations of any such hus¬ 
band. Should the said Cornelia Rebecca die and should 
said Cornelia Ross also die, she the said Cornelia Ross 
leaving any child or children or the descendant of any 
deceased child or children surviving her, then the trust 
hereby created shall be continued, and the said one half 
of the net income of my estate shall be applied by such 
trustee to the maintainance, education and support of 
such child or children and the descendants of such, until 
such time as the youngest surviving child of said Cor¬ 
nelia Ross shall attain the age of twentv one vears, or 
until the death of all the children of said Cornelia Ross, 
whichever shall first happen: and upon the youngest sur¬ 
viving child of said Cornelia Ross attaining the age of 
twenty one years, or upon the death of all her 

32 children whichever shall first happen, then the 
trust hereby created shall as to said one half of 





my estateTcease and determine, and the said one half of 
my estate,Vboth the legal and equitable interests therein) 
shall vest in)the same is hereby devised to such child and 
childr* n of said Cornelia Ross as said Cornelia Ross may 
leave surviving her, and the descendants of any de¬ 
ceased oliild or children, such descendants of any deceased 
child or <-hildren to take the parent’s share or part. But 
should the said Cornelia Rebecca die, and should said 
ConvTm Ross also die, she the said Cornelia Ross not 
leaving any child or descendant surviving her, or should 
said Cornelia Rebecca and said Cornelia Ross die,- and 
should all the children and descendants of said Cornelia 
Ross die before the youngest surviving child of said Cor¬ 
nelia Ross shall attain the age of twenty one years, then 
the said one half of my estate shall go to, and it is hereby 
given and devised to such person or persons as may then 
be entitled to, and subject to such uses and trusts as may 
then afiWt the other half of my estate. 

Secondly, The other half part or moiety of the net in¬ 
come of my estate shall during the lifetime of my Sister, 
Amelia Hadel, be paid over by said Trustee to said Amelia 
Hade! f«>r the support of herself and her children and 
grand«-liildren, and from and after the death of said 
Amelia Hadel, the said Trustee shall pay over the same 
as follows, that is to say: 

Thirdly, After the death of said Amelia Hadel, one half 
of said last mentioned moiety, being one fourth part of 
the net income of my estate, shall be paid by said Trustee 
to Albert Hadel, son of said Amelia Hadel, during the 
term of his natural life, and from and after the 
33 death of said Albert Hadel, said Trustee shall apply 
the same to the support, maintainance and educa¬ 
tion of such child or children as said Albert Hadel may 
leave surviving him until the youngest surviving child 
of said Albert Hadel shall attain the age of twenty one 
years, or until the death of all the children of said Albert 
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whichever shali first happen, and upon the youngest sur¬ 
viving child of said Albert Hadel attaining the age of 
twenty one years, or upon the death of all the children of 
said Albert, whichever shall first happen, then the trust 
estate hereby created shall cease as to one fourth part of 
my said estate, and the said one fourth part of my said 
estate (both the legal and equitable interests therein) 
shall vest in and is hereby given and devised to such 
children or child of said Albert Hadel, as said Albert 
Hadel may leave surviving him and the descendants of 
any deceased child or children such descendants of any 
deceased child or children to take the parent’s part or 
share. But should the said Amelia Hadel die, and should 
the said Albert Hadel die without leaving any child or 
descendant of said Albert surviving him, or should the 
said Amelia and the said Albert die and should all the 
children and descendants of said Albert die before the 
youngest surviving child of said Albert shall attain the 
age of twenty one years, then the said one fourth part of 
my estate shall go to and it is hereby given and devised 
to such person or persons as may then be entitled to, and 
subject to such uses and trusts as may then affect the 
other fourth part of my estate hereinafter mentioned. 

Fourthly, After the death of said Amelia Hadel, 
34 one half of the last mentioned moiety, being one 
fourth part of the net income of my estate shall be 
paid by said Trustee to Charles A. Hadel, son of said 
Amelia Hadel, during the term of his natural life, and 
from and after the death of said Charles, said Trustee 
shall apply the same to the support, maintainance and 
education of such child and children and descendants of 
any deceased child or children as said Charles may leave 
surviving him, until the youngest surviving child of said 
Charles shall attain the age of twenty one years, or until 
the death of all the children of said Charles, whichever 
shall first occur, and upon the youngest surviving child 
of said Charles attaining the age of twenty one years, or 
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upon the death of all the children of said Charles which¬ 
ever shall first occur, then the trust hereby created shall 
cease as to one fourth part of my estate, and the said 
one fourth part of my estate (both the legal and equitable 
interests therein) is hereby given and devised to such 
child and children of said Charles A. Hadel as said 
Charles may leave surviving him and the descendants of 
any deceased child or children, the descendants of any 
such deceased child or children to take the parents share 
or part. But should the said Amelia die and should the 
said Charles die without leaving any child or descendant 
surviving him, or should all the children and descendants 
of said Charles die before the youngest surviving child 
of said Charles shall attain the age of twenty one years, 
then the said one fourth part of my estate shall go to 
and it is hereby given and devised to such person or 
persons as may then be entitled to, and subject to such 
uses and trusts as may then affect the other fourth 
35 part of my estate next hereinbefore mentioned, be¬ 
ing the part limited to Albert Hadel and his chil¬ 
dren and descendants. 

Fifthly, But should the said Amelia Hadel die, and 
should both said Albert Hadel and Charles A. Hadel die 
without leaving a child or children surviving them, or 
should said Amelia, Albert and Charles die and all the 
children and descendants of both said Albert and Charles 
die before the youngest surviving child of said Albert and 
Charles respectively shall attain the age of twenty one 
years, then the moiety or half part of my estate secondly 
hereinbefore mentioned shall go to and the same is hereby 
given and devised to such person or persons as may then 
be entitled to and subject to such uses and trusts as may 
then affect the moiety or half part of my estate first 
hereinbefore mentioned. 

Sixthly. T hereby empower rnv said Trustee to sell and 
dispose of my Hotel property in Washington D. C. when- 
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ever the same can be done advantageously, and I hereby 
empower my said Trustee to sell and dispose of my tract 
of land comprising six or seven acres situate partly in 
Baltimore City and partly in Baltimore County in Mary¬ 
land, or any part or parts thereof, or he may lease the 
same or any part or parts thereof for a period or periods 
of ninety nine years renewable forever, with the coven¬ 
ants and conditions usual in such leases in Baltimore 
City, or for any shorter period. And I authorise and 
direct my said trustee to re-invest the proceeds of any 
sales he may make of my said estate, in Baltimore City 
Stock, or in ground rents in Baltimore City or in some 
other safe securities, and it is my will that no purchaser 
of any part of my estate under the powers of sale here¬ 
inbefore given shall be responsible for the appli- 
36 cation of the purchase money. 

Seventhly, Until my said tract of land in Balti¬ 
more City and County shall be sold or otherwise disposed 
of as hereinbefore directed, it is my wall that the said 
land with the buildings thereon be occupied as the resi¬ 
dence of my sisters Amelia and Cornelia, and their fami¬ 
lies, as heretofore, if agreeable to them. 

Eighthly, It is my will that no part of my real estate 
be sold, if possible, for the payment of my debts, but if 
my personalty be insufficient for the payment of such 
debts, I direct that a portion of the income of my real 
estate be set aside regularly by my Trustee for the pay¬ 
ment of the same. 

Ninthly, I direct that a suitable monument be erected 
to the memory of my dear deceased Son, Charles W. 
Kavanagh, as soon as possible after my decease, and for 
the expense direct that five hundred dollars be appro¬ 
priated by my trustee from the income of my estate. 

And lastly, I do hereby make, constitute and appoint 
my beloved husband, James Hooper, to be the Executor of 
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this which 1 hereby make, declare and publish as and for 
my last will and testament, hereby revoking and annulling 
all others by me heretofore made. In testimony whereof 
I hereto set my hand and affix my seal this 30th day of 
July in the year Eighteen hundred and seventy nine. 

Elizabeth Ann Hooper (Seal) 


37 Signed, sealed, declared and published as and for 
her last will and testament, by Elizabeth A. Hooper 
the aforesaid Testatrix, in the presence of us, who at her 
request, in her presence, and in the presence of each 
other, do hereto set our hands as the witnesses thereof, 
this Thirtieth day of July in the year Eighteen hundred 
and seventy nine. 

GWL Apr. 6th 1880 J. Newport Potts 

GAVE Apr. 1st 1SS0 G. Halsted Bovland 

R.T.13. March 31 1SS0 John M. Wissel 


* 


* 


* 


49 Exhibit “E” 

LAST WILL AND TESTAMENT 

OF 

ADA AMELIA HADEL 

I, Ada Amelia Hadel, of Baltimore, unmarried, do make, 
publish and declare this my Last Will and Testament, 
hereby revoking any other wills or codicils by me hereto¬ 
fore made. 

ITEM I: Excepting certain articles and other personal 
property hereinafter specifically disposed of, I give, devise 
and bequeath my entire estate, real, personal and mixed, 
wherever situated, (including my interest or share in the 
estate of Elizabeth A. Hooper, deceased, late of Balti- 


A 









Three Sisters (nee Kimberly) 


Cornelia Rebecca 
Potts 

d. Sept.16,1912 


Elizabeth Ann 
Hooper 

d. Mar. 26,1880 


Amelia Hadel 
d. Jan.10,1885 


Cornelia Ross 
Potts 

• Jan.21,1950 


No issue sur¬ 
vived her 


Charles A. 
Hadel 

d. Apr.25,1880 


Albert K. 
Hadel 

d. Apr.4,1905 


No issue 


Cristodulo 
Constantine 
livi 


Clara 
Elizabeth 
Constantine 
d. Nov.11.1920 


Elizabeth 
C. McClurkj 
living 


Ada Amelia 
Hadel 

d.Nov.16,1943 


No issue 


Charles E. 
Hadel 

d. in minor! 


No issue 


William K. 
Hadel 

b. Sept. 5, 
1877, d. 

June 24, 1946 

i ~ ~ 

Louise Hadel 
Sparks — 

living 


No issue 


Walter M. 
Sparks 
living 


Constance 
Kimberly 
MoClurkin 
b. Sept.8, 
1933, living 


Walter Wm. 

Sparks 
b • Oct.26, 
1926,living 


Marion Kim¬ 
berly Sparks 
b. Oct.2, 
1930, living 
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more, and any other property or interest over which I 
may have at my death the power of disposition or ap¬ 
pointment) to my brother, William K. Hadel, in trust, 
nevertheless, to pay the net rents and income thereof to 
the said William K. Hadel during the term of his natural 
life; and from and after his decease, then in further trust 
to the Mercantile Trust Company of Baltimore to pay 
the net rents and income thereof in equal one-half parts 
unto my nieces, Elizabeth Constantine McClurkin, of Sara¬ 
sota, Florida, and Marie Louise Hadel Sparks, of Mc- 
Donogh, Maryland, during the terms of their respective 
lives, with remainder of the respective moieties of the 
corpus of the trust estate to the child or children (or 
descendants, per stirpes) of my said nieces, respectively. 

Should either of my said nieces die without leaving 
her surviving any child, children or descendants, then it 
is my will that the income from the share of the niece 
so dying shall be paid unto the other niece (if then liv¬ 
ing) for and during her natural life, with remainder to 
her child or children (or descendants, per stirpes). 

50 Upon the death of either of my said nieces with¬ 
out being survived by child, children or descendants, 
or by the other of said nieces, then the one-half share of 
the corpus of the trust estate of the one so dying shall 
devolve upon the child or children (or descendants, per 
stirpes) of the other of my said nieces. 

It is my will that there shall be no distribution of 
corpus to any child or descendant of either of my said 
nieces until such child or descendant shall reach the age 
of twenty-five (25) years; and that, until such event, the 
trust herein established shall continue in force as to such 
child or descendant. 

ITEM II: I give and bequeath unto my niece, Eliza¬ 
beth Constantine McClurkin, my shares of stock and hold¬ 
ings in the following corporations: Western Television 
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Corporation, Pennsylvania Railroad Company and Funda¬ 
mental Investors; and also my jade set, two small dia¬ 
mond rings and a pair of crystal bracelets. 

ITEM 111: 1 give and bequeath unto my niece, Marie 

Louise lladel Sparks my cameo pin, mosaic set, coral 
necklace and diamond ring. 

ITEM IV: To my great nephew, Walter William 
Sparks, T leave my grandfather clock which is now in the 
keeping of Katherine Scott. 

I do hereby constitute and appoint my brother, William 
K. Hadel, to be the executor of this my Last Will and 
Testament and direct that he be excused from the neces¬ 
sity of giving bond for the faithful performance of his 
duties as executor and as trustee, whether acting in or 
out of the State of Maryland; and I direct that the Mer¬ 
cantile Trust Company of Baltimore, as successor-trustee, 
be similarly excused. 

51 I authorize and empower my executor and trus¬ 
tee and also the successor-trustee to sell and dis¬ 
pose of my real estate, or any part thereof, at public or 
private sale, on such terms and conditions as to them or 
either of them may seem best; and to grant and convey 
the same to the purchaser or purchasers thereof, his, her 
or their heirs and assigns, free from all liability for, or 
on account of, the application of the purchase money; and 
to sell or change any other part of my estate and re¬ 
invest the proceeds. 

I do further confer upon my executor and trustees, 
respectively, all powers which may be necessary for the 
preservation, direction, repair, management or profitable 
use of any property devised or bequeathed by me and 
remaining from time to time under the government or 
control of either of them. 
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IN WITNESS WHEREOF, I have hereunto set my 
hand and affixed my seal, this 24th day of May, A. D. 1941. 

Ada A. Hadel (SEAL) 

Signed, sealed, published and declared by Ada Amelia 
Hadel, the testatrix, on the date above written, as and 
for her Last Will and Testament, in the presence of us, 
who, in her presence and at her request, and in the pres¬ 
ence of each other, hereunto sign our names as witnesses 
thereof. 

John T. Wood 
Address 4416 Wentworth Rd. 

Dorothy S. Wood 
Address 4416 Wentworth Rd. 

52 Exhibit “F” 

LAST WILL AND TESTAMENT OF 
WILLIAM K. HADEL 

I, WILLIAM K. HADEL, of Baltimore County, Mary¬ 
land, do hereby make, publish and declare this my Last 
Will and Testament, hereby revoking any other wills and 
codicils by me heretofore made. 

ITEM I: I give and bequeath to my wife, Lula R. 
Hadel, all my household and personal effects, including 
jewelry, together with any other tangible personal prop¬ 
erty, absolutely. 

ITEM II: I give, devise and bequeath the rest, residue 
and remainder of my estate, real, personal and mixed, in 
the State of Maryland, and in the District of Columbia, 
or elsewhere (including my interest or share in the estate 
of Elizabeth A. Hooper, deceased, late of Baltimore, and 
any other property or interest over which I may have 
the power of disposition or appointment), to the Mer¬ 
cantile Trust Company of Baltimore, in trust, neverthe¬ 
less, to pay the net rents and income thereof, in monthly 
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instalments, to my wife, Lula R. Hadel, for and during 
the term of her natural life; and from and after her de¬ 
cease, in further trust to pay the net rents and income, 
in monthly instalments, to my daughter, Louise Hadel 
Sparks, for and during her natural life. 

ITEM III: On the death of my said daughter, Louise 
Hadel Sparks, but not before the death of her mother, I 
direct my said trustee to distribute and pay over the 
principal of my estate to her children, share and share 
alike, the descendants of any deceased child to take per 
stirpes and not per capita. 

Should any child or descendant of my daughter be 
under the age of twenty-one at the time herein set for 
such distribution, I direct that the share of such 
53 child or descendant shall continue to be held in 
trust and that so much of the income of such share 
as, in the judgment of the trustee, may be requisite for 
its maintenance, support and education, be paid to the 
person, who, by the decision of the trustee, is acting in 
loco parentis to such child or be applied directly by the 
trustee for such purposes, until such child shall attain 
the age of twenty-one. Any accumulated income shall be 
distributed with the principal share. 

Should any child or descendant of my said daughter 
die before reaching the age of twenty-one, without issue 
him or her surviving, I direct that the interest of such 
child in the principal of my estate and in the accumulated 
income, if any, shall devolve upon those who would re¬ 
ceive the same if such child had not been born. 

ITEM IV: I will and direct that no part of the prin¬ 
cipal of my estate or of the income derived therefrom 
shall be subject to assignment or anticipation by any of 
the beneficaries hereunder; and that all payments of in¬ 
come. except as may be otherwise provided herein, shall 
be made directly into the hands of the beneficiary entitled 
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thereto, and not into the hands of another, whether claim¬ 
ing by his of her authority, or otherwise. 

ITEM V: I hereby constitute and appoint the Mer¬ 
cantile Trust Company of Baltimore to be the executor of 
this my Last Will and Testament and direct that the said 
Mercantile Trust Company of Baltimore be excused from 
the necessity of giving bond for the faithful performance 
of its duties either as such executor or as trustee of my 
estate, whether acting in the State of Maryland or in the 
District of Columbia, or elsewhere. 

ITEM VI: I hereby confer upon the said Mercantile 
Trust Company of Baltimore full power and authority, as 
executor or as trustee, to sell or dispose of any part of 
mv estate, whether situate in Maryland or in the 
54 District of Columbia, or elsewhere, and to invest 
and re-invest the proceeds, without requiring ap¬ 
plication to, or the consent of, any court. I especially ' 
empower the said company, as executor or as trustee, to 
sell and dispose of my real estate, wherever situate, or of 
any interest therein or part thereof, at public or private 
sale, on such terms as to it may seem best; and to grant 
and convey the same to the purchaser or purchasers there¬ 
of, his, her or their heirs and assigns, free from all liabil¬ 
ity for or on account of the application of the purchase 
monev. 

* j 

I do further confer upon my executor and trustee all 
pow-ers which may be necessary for the preservation, man¬ 
agement, repair or profitable use of any property belong- ; 
ing to my estate. 

IN WITNESS WHEREOF, I have hereunto set my 
hand and affixed my seal this 8th day of August, A. D. 
1941. 

WILLIAM K. HADEL (signed) (SEAL) 

Signed, sealed, published and declared by William K. 
Hadel, the testator, on the date above written, as and for 
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his Last Will and Testament, in the presence of ns, who, 
in his presence and at his request, and in the presence of 
each other, hereunto subscribe our names as witnesses 
thereof. 

Oscar Leser (signed) 

Address: American Bdg. Baltimore 

Arthur D. MeComas (signed) 
Address: 1016 E. North Ave. 

# • # ♦ 

56 Filed Dec 13 1950 Harry M. Hull, Clerk 

Order 

Upon consideration of plaintiffs’ Motion to Strike the 
Fourth Defense of defendants’ Amended Answer, filed 
herein the 30th day of October, 1950, and argument of 
counsel for the several parties heard in open Court, it is 
by the Court, this 13 day of December, 1950, 

ORDEBED That said motion be and it hereby is denied. 

/s/ Alexander Holtzoff 
Judge. 

* * # * 

57 Filed Dec 19 1950 Harry M. Hull, Clerk 

Answer of Defendants Walter M. Sparks, Etc., Marie 
Louise Ellen Hadel Sparks and Elizabeth C. Mc- 
Clurkin to Cross-Claim of Mercantile Trust Company 
of Baltimore, Intervenor-Defendant. 

First Defense 

The cross-claim of Mercantile Trust Company of Balti¬ 
more fails to state a claim against defendants Walter M. 
Sparks, individually and as trustee, Marie Louise Ellen 
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Hadel Sparks and Elizabeth C. McClurkin upon which 
relief can be granted. 

Second Defense 

Answering said cross-claim, by paragraphs, these de¬ 
fendants say: 

1 to 5. They admit the averments of paragraphs num¬ 
bered 1 to 5, inclusive. 

6. These defendants admit that the one-half undivided 
interest, in the real estate referred to in said paragraph, 
subject to existing encumbrance, which has devolved, as 
result of and in accordance with the “Secondly,” “Thirdly” 
and “Fourthly” provisions of the trust created by the 
residuary devise and bequest of the will of Elizabeth Ann 
Hooper (3 Item), quoted in said cross-claim and sup¬ 
ported by exhibition (EXHIBIT “A”) of the text of said 
will, is now owned in three equal undivided shares, as 
follows: (1) By defendant Elizabeth C. McClurkin, as 
sole heir at law of Clara Elizabeth Hadel Constantine, sub¬ 
ject to the curtesy right of Cristodulo Constantine, sur¬ 
viving husband of Clara Elizabeth Hadel Constantine; 
(2) by Mercantile Trust Company of Baltimore, as trus¬ 
tee under the will of Ada Amelia Hadel, and (3) by Mer¬ 
cantile Trust Company of Baltimore, as trustee under the 
will of William K. Hadel. 

7-9. These defendants admit the averments of para¬ 
graphs numbered 7 to 9, inclusive. 

10. Defendants Marie Louise Ellen Hadel Sparks and 
Elizabeth C. McClurkin admit the averments in the first 
sentence of paragraph 10 but deny the validity of the 
conclusions of law adverted to in the concluding sentence 
of said paragraph. 

5$ 11. These defendants are advised that the aver¬ 

ments in paragraph 11 constitute statements of 
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conclusions of law which they are not required to answer, 
but defendants Marie Louise Ellen Hadel Sparks and 
Elizabeth C. McClurkin deny the averments in said para¬ 
graph 11 and, to the contrary, say that the property de¬ 
scribed therein vested in them and now vests in them, in 
equal shares. 

12. These defendants admit that Cristodulo Constan¬ 
tine is a proper party to this action because of his status 
as surviving spouse of Clara Elizabeth Constantine, 
whereby he may have rights or interests that might be 
affected by questions of law or fact expected to arise in 
this action. 

WHEREFORE, having fully answered, these defend¬ 
ants pray that said cross-claim be dismissed. 

/s/ Frank L. Peckham 
(Frank L. Peckham) 

Attorney for defendants, 

Walter M. Sparks, individually and as 
trustee; Marie Louise Ellen Hadel Sparks 
and Elizabeth C. McClurkin, 

Washington Loan & Trust Building, 
Washington 4, D. C. 

• * • • 

63 Filed Feb 6 1951 Harry M. Hull, Clerk 

Excerpt From Deposition of Robert Taylor Russell 

• • • • 

S3 Q Now, are your natural parents still alive? 

A My mother, my natural mother is still alive. 

Q Where does your mother live? A Washington, 
D. C. 

# • • • 
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Q And what is her name? A Pauline Garnett Rus¬ 
sell. 

• • • • 

Q Did she consent to the adoption? A She never 
knew anything about it. 

• # • * 

106 Filed Jan 24 1952 Harry M. Hull, Clerk 

Excerpt from Deposition of 
Pauline Garnett Russell 

# # • * 

135 Q Did Mrs. Potts ever discuss with you the 
possibility of adopting Robert? A No. I knew 
she was very fond of him, because that’s all her conversa¬ 
tion was about. 

Q And, to your knowledge, did she adopt him? A I 
didn’t know up until a couple of weeks ago, -when Bobbie 
told me. 

• • • * 

104 Filed Jan 21 1952 Harry M. Hull, Clerk 

Motion for Summary Judgment in Favor of Intervening 
Defendant, Mercantile Trust Company of Baltimore 

The Mercantile Trust Company of Baltimore, Trustee 
under the Wills of Ada Amelia Hadel and William K. 
Hadel, deceased, allowed to intervene as a defendant in 
this cause by order entered November 22, 1950, moves the 
court to enter a summary .-judgment dismissing the com¬ 
plaint of the plaintiffs and adjudicating the interests in 
the trust property involved in this cause in accordance 
with the prayers of the counterclaim and cross-claim of 
this intervening defendant, for the following reasons: 
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1. The pleadings, deposition, and exhibits on file show 
that there is no genuine issue as to any material fact 
and the intervening defendant is entitled to judgment as 
a matter of law. 

2. Plaintiffs, even if adopted as sons of Cornelia Ross 
Potts in 1942 and 1944, are not “children” of Cornelia 
Ross Potts within the meaning of the Will of Elizabeth 
Ann Hooper, who died in 18S0 before the enactment of 
any adoption law in Maryland or the District of Colum¬ 
bia, and are therefore not entitled to any interest in the 

trust property involved in this cause. 

105 3. Under the terms of the Will of Elizabeth Ann 

Hooper the trust property involved in this cause 
is distributable as of the death of Cornelia Ross Potts to 
the successors in interest of the children of Charles A. 
Hadel, deceased, namely, one-third to defendant Elizabeth 
C. McClurkin as sole heir of Clara Elizabeth Constantine, 
deceased, subject to curtesy rights of her surviving hus¬ 
band, the defendant Christodulo Constantine, one-third in 
the intervening defendant as testamentarv trustee and 
devisee of Amelia Hadel, deceased, and one-third in the 
intervening defendant as testamentary trustee and devisee 
of William K. Hadel, deceased. 

McKENNEY, FLANNERY & CRAIGHILL 

By John E. Larson 
Jolin E. Larson 

By Llewellyn C. Thomas 
Llewellyn C. Thomas 
901 Hibbs Building, 

Washington 5, D. C. 

Attorneys for Intervening 
Defendant Mercantile Trust 
Company of Baltimore. 
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146 Filed Jan 28 1952 Harry M. Hull, Clerk 

Cross-Motion for Summary Judgment by Plaintiffs, Al¬ 
bert Theodore Noreen, Jr. and Robert Taylor Russell 
v. Defendants, Walter M. Sparks et al and Interven - 
ing-Defendant, the Mercantile Trust Company of Bal¬ 
timore. 

Plaintiffs, Albert Theodore Noreen, Jr. and Robert Tay¬ 
lor Russell, move for a summary judgment under Rule 56 
of the Federal Rules of Civil Procedure, and as grounds 
state: 

1. Intervening-Defendant, Mercantile Trust Company 
of Baltimore filed a motion for summary judgment herein 
on the 21st day of January, 1952, and Plaintiffs are in¬ 
formed that the individual defendants, Walter M. Sparks 
et al, will file a similar motion. There being no genuine 
issue as to a material fact not waived by the filing of the 
said motions, Plaintiffs submit that they, as a matter of 
law, are entitled to a judgment for the relief stated in 
the bill of complaint. 

2. The wording of the will of Elizabeth Ann Hooper, 
deceased, directs that the Cornelia Ross Potts’ half of 
the trust be continued at Mrs. Potts’ death for the sup¬ 
port of any child or children Mrs. Potts leaves surviving 
her, and upon the youngest child attaining the age of 
twenty-one, the trust shall then vest in such children. 

3. Plaintiffs were adopted by Mrs. Potts by decrees 
signed in the District of Columbia on September 30, 1942 
and September 27, 1944; Mrs. Potts died on January 21, 
1950; both children were over the age of twenty-one at 
that time; and are the persons within the class of bene¬ 
ficiaries designated in the Hooper will to take the prin¬ 
cipal of the Potts’ half of the estate, by virtue of our 
adoption statute establishing the relationship of natural 
child and natural parent between adoptee and adopter. 



50 A 


4. The Potts' half of the trust vests at Mrs. 

147 Potts’ death and Intervening-Defendant, Mercantile 
Trust Company of Baltimore as testamentary trus¬ 
tee of Ada Amelia Hadel and William K. Hadel, both of 
whom predeceased Mrs. Potts, has no interest in the 
Potts' half of the property. 

/s/ Catherine McCloskey 
Catherine McCloskey 
Attorney for Plaintiffs 
Southern Building 
Washington, D. C. 

* * # * 

148 Filed Feb 6 1952 Harry M. Hull, Clerk 

Cross-Motion of Defendants Walter M. Sparks, Marie 

Louise Ellen Hadel Sparks and Elizabeth C. Me- 1 

Clurkin for Summary Judgment in Favor of Said 
Defendants 

< 

Defendants Walter M. Sparks, Marie Louise Ellen 
Hadel Sparks and Elizabeth C. McClurkin move the Court 
to enter a summary judgment dismissing the complaint of 
the plaintiffs, dismissing the counterclaim and cross-claim 
of the intervening defendant, Mercantile Trust Company « 

of Baltimore, dismissing the cross-claim of defendant 
Cristodulo Constantine and adjudging that defendants 
Marie Louise Ellen Hadel Sparks and Elizabeth C. Mc¬ 
Clurkin are the owners in fee simple, as tenants in com- 4 

mon, of the undivided one-half interest in the real prop¬ 
erty known as Lot No. 4 in Square No. 431 in the District 
of Columbia, heretofore held in trust for the lives of < 

Cornelia Rebecca Potts and Cornelia Ross Potts, and are ^ 

entitled to receive from defendant Walter M. Sparks, as ^ 

surviving substituted trustee under the will of Elizabeth 
Ann Hooper, the principal of the funds of the estate of ♦ 


t 
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Elizabeth Ann Hooper, heretofore held in trust for the 
life of Cornelia Ross Potts, together with the net income 
accrued and accumulated in the hands of said Walter M. 
Sparks, as surviving substituted trustee under the will of 
Elizabeth Ann Hooper, since the death of Cornelia Ross 
Potts, both upon the said principal funds so held by him, 
as surviving substituted trustee, and from the aforesaid 
undivided one-half interest in the aforesaid real property, 
said principal funds and net income to be divided equally 
between ihe defendants Marie Louise Ellen Hadel Sparks 
and Elizabeth C. McClurkin. 

149 The grounds for this motion are: 

1. The pleadings, deposition and exhibits, on 
file herein, show that there is no genuine issue as to any 
material fact and that these defendants are entitled to 
judgment as a matter of law. 

2. Plaintiffs, even if adopted by Cornelia Ross Potts 
in 1942 and 1944, are not children of Cornelia Ross Potts 
within the meaning of the provisions of the will of Eliza¬ 
beth Ann Hooper, who died in 1SS0, long prior to enact¬ 
ment of any adoption law either in Maryland or the Dis¬ 
trict of Columbia, and, therefore, plaintiffs have no inter¬ 
est in the property involved in this action. 

3. Under the terms of the will of Elizabeth Ann 
Hooper, the defendants Marie Louise Ellen Hadel Sparks 
and Elizabeth C. McClurkin, as descendants of deceased 
children of Charles A. Hadel, are the persons entitled to 
the share of testatrix’s estate which had been held in 
trust for the life of Cornelia Ross Potts, who died Janu¬ 
ary 21, 1950. Consequently, no interest in said share 
passed to the intervening defendant. Mercantile Trust 
Company of Baltimore, under the wills of Ada Amelia 
Hadel and William K. Hadel, both of whom predeceased 
Cornelia Ross Potts, and there was no portion thereof as 
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to which a tenancy by the curtesy, or estate by the curtesy, 
in defendant Cristodulo Constantine could arise. 

/s/ Frank L. Peckham 
Frank L. Peckham 
Attorney for defendants 
Walter M. Sparks, 

Marie Louise Ellen Hadel Sparks, 
Elizabeth C. McClurkin 

tt « • # 

150 Filed Apr 2 1952 Harry M. Hull, Clerk 

Memorandum 

Morris, J. Plaintiffs, asserting they are the children 
of Cornelia Ross Potts, deceased, seek a determination 
that they are the lawful beneficiaries under the will of 
Elizabeth Ann Hooper, deceased, of one-half of the prop¬ 
erty comprising a trust, one-half of the proceeds of which 
was devised to the said Cornelia Ross Potts for life; they 
ask for a disclosure of the assets of said one-half of said 
estate, and for an accounting. Defendant Walter M. 
Sparks is the surviving substituted trustee under the will 
in question, and defendants Marie Louise Ellen Hadel 
Sparks and Elizabeth C. McClurkin are great, great nieces 
of the testatrix. The case is before the Court on motions 
by all parties for summary judgment. 

Elizabeth Ann Hooper, resident of the State of Mary¬ 
land and owner of real property in the District of Co¬ 
lumbia, made her will on July 30, 1S79, and died on March 
2fi. 18S0. On each of those dates she had two 

151 sisters, Cornelia Rebecca Potts and Amelia Hadel. 
Cornelia Rebecca Potts had one child, Cornelia 

Ross Potts, then 10 or 12 years of age. Amelia Hadel 
had two sons, Albert K. Hadel, then childless, and Charles 
A. Hadel, then the father of four children, Clara Eliza- 
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beth (later Constantine), Ada Amelia, William K., and 
Charles E. (who died during his minority, without any 
child). The will establishes a trust, and provides in part: 

First, one-half of said net income the said trustee shall 
during the lifetime of my sister, Cornelia Rebecca Potts, 
pay over to my said sister for the support and mainte¬ 
nance of herself, and the support, maintenance and edu¬ 
cation of Cornelia Ross Potts, daughter of said Cornelia 
Rebecca Potts; and from and afier the death of said 
Cornelia Rebecca, the said trustee shall pay over said 
one-half of said net income to said Cornelia Ross Potts, 
during her lifetime, as her sole and separate estate, free 
from all interference and control of any husband said 
Cornelia Ross mav have, and free from any liabilitv for 
the debts, contracts, or obligations of any such husband. 
Should the said Cornelia Rebecca die and should the said 
Cornelia Ross also die, she the said Cornelia Ross leaving 
any child or children or the descendant of any deceased 
child or children surviving her, then the trust created shall 
be continued, and the said one-half of the net income of 
my estate shall be applied by such trustee to the mainte¬ 
nance, education, and support of such child or children 
and the descendants of such, until such time as the 
youngest surviving child of said Cornelia Ross shall 
attain the age of twenty-one years, or until the death of 
all the children of said Cornelia Ross, whichever shall 
first happen; and upon the youngest surviving child of 
said Cornelia Ross attaining the age of twenty-one years, 
or upon the death of all her children, whichever shall first 
happen, then the trust hereby created shall as to said 
one-half of my estate cease and determine, and the said 
one-half of my estate (both the legal and equitable inter¬ 
ests therein) shall vest in and the same is hereby devised 
to such child and children of said Cornelia Ross as said 
Cornelia Ross may leave surviving her, and the descend¬ 
ants of anv deceased child or children, such descendants 
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of any deceased child or children to take the parent’s 
share or part. But should the said Cornelia Rebecca die, 
and should said Cornelia Ross also die, she the said Cor¬ 
nelia Ross not leaving any child or descendant surviving 
her, or should said Cornelia Rebecca and said Cornelia 
Ross die, and should all the children and descendants of 
said Cornelia Ross die before the youngest surviving child 
of said Cornelia Ross shall attain the age of twenty-one 
years, then the said one-half of my estate shall go to, and 
it is hereby given and devised to such person or persons 
as may then be entitled to, and subject to such uses and 
trusts as may then affect the other half of my estate. 

A similar devise was made to the sister of the testatrix, 
Amelia Hadel, and her two sons, with cross remainders 
of the one-fourth interest to each of the nephews, and a 
cross remainder of the one-half interest to the devisees 
of the above devise, hereinafter called the “Potts half.” 
The half of the trust devised to Amelia Hadel has been 
fulfilled. Charles A. Hadel died April 23, 1SS0, and his 
three surviving children, Clara Elizabeth Constan- 
152 tine, Ada Amelia Hadel and William K. Hadel be¬ 
came the owners outright of one-fourth interest 
upon 'William K. Hadel’s attaining his majority on Sep¬ 
tember 5, 1S9S. Albert K. Hadel died, without issue, on 
April 4, 1905, and on this date the other one-fourth inter¬ 
est went to the above three outright, with a one-third in¬ 
terest of the half to each. Clara Elizabeth Constantine 
died intestate on November 11, 1920, and the defendant 
Elizabeth C. McClurkin, as sole heir, inherited her inter¬ 
est. Ada Amelia Hadel died November 16, 1943, and 
'William K. Hadel died June 24, 1946, each leaving wills 
devising their estates to the Mercantile Trust Company 
of Baltimore, Maryland, the intervening defendant in this 
proceeding, in trust, “including my interest or share in 
the estate of Elizabeth A. Hooper, deceased.” 
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The pleadings and depositions filed in the case reveal 
that Cornelia Ross Potts, who died January 21, 1950, 
without any natural children, adopted plaintiff Xoreen on 
September 30, 1942, when he was 20 years of age, with 
his mother's consent, and that she adopted plaintiff Rus¬ 
sell on September 27, 1944, when he was 2G years of age, 
without his mother’s knowledge, which was gained only 
after the institution of this action. Mrs. Potts had pre¬ 
viously provided for the education of both, and they had 
occupied rooms in her Washington apartment. 

The plaintiffs insist that they are “children of said 
Cornelia Ross,” which the said Cornelia Ross Potts left 
surviving her within the meaning of the will of Elizabeth 
Ann Hooper. They rely upon the language of the Act of 
August 25, 1937, Section 16-205, D. C. Code (1940), 1 which 
establishes the relationship between an adopting parent 
and an adopted child. The reasoning is that the testa¬ 
trix, realizing the life estate of Cornelia Ross Potts would 
in all probability not terminate until many years after 
the death of the testatrix, intended that the law then in 
effect should determine what person or persons 
153 fall within the class of child or children surviving 
the said Cornelia Ross Potts, and that the statute 
referred to gives to plaintiffs the same status as natural 
children. It must be borne in mind, however, that it is 
the will that is here being construed, and not the statute; 
but, even if this were not so, the statute very clearly pro¬ 
vides that adopted children, although having the status of 
natural children with respect to the adopting parent, do 
not have that relationship to the parents or collateral j 


1 Sec. 16-205. Entry of a final decree of adoption shall establish 
the relation of natural parent and natural child between adoptor 
and adoptee for all purposes including mutual rights of inheritance 
and succession the same as if adoptee was born of adoptor, except 
that adoptee shall not inherit from collateral relatives of or the 
parents of adoptor although such collateral relatives and parents 
of adoptor shall have the right of inheritance from adoptee. * * * 
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relatives of the adopting parent. The statute would not 
preclude adopted children from taking property devised 
to them by the will of a collateral relative of their adopt¬ 
ing mother, if it clearly appeared that such was the intent 
of the testatrix, but affords no basis for the conclusion 
that such was the intent. The contrary is too well settled 
to now be disregarded. Judge Bailey of this Court so 
decided in Shoemaker v. Newman, affirmed by our Court 
of Appeals, 62 U. S. App. D. C. 120, 65 F. (2d) 20S. “It 
is almost universally agreed that where a provision is 
made in a will for children of some person other than the 
testator, an adopted child is presumed not to be included 
unless there is language in the will, or there are circum¬ 
stances surrounding the testator at the time he made the 
will, which make it clear that the adopted child was in¬ 
tended to be included.” Annotation, 70 A. L. R. 621, and 
numerous cases cited. See also Annotation, 144 A. L. R. 
670. It is obvious from the will of the testatrix that she 
definitely had in mind the descent of her property 
through blood relatives to persons of her own blood. The 
cross remainders emphasize this and abundantly reject 
any inference that any share of her property should be 
diverted to those not of her blood. The relief sought by 
the plaintiffs cannot be granted. 

Defendants Marie Louise Ellen Iladel Sparks and Eliz¬ 
abeth C. McClurkin claim the Potts half of the estate 
outright. The intervening defendant contends that they 
cannot qualify as devisees under the will of the testatrix. 
It is its contention that, when Clara Elizabeth Constan¬ 
tine, Ada Amelia Iladel and William K. Hadel, on April 
4, 1905, became the outright owners of the other half of 
the estate, the Potts half vested in them, subject to be 
divested in favor of any children Cornelia Ross Potts 
might bear, as they formed the class of persons en- 
154 titled under the will to the other half, and that their 
successors in interest are the persons who fit the 
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description in the devise of “such person or persons as 
may then be entitled to” the other half. Reliance is had 
upon the principle of law as stated in 3 Page on Wills, 
Section 1258, page 284: 

If the owner of a future interest, which could descend 
or pass by succession, dies before his interest could take 
effect in possession, his interest passes to his heirs, de¬ 
visees, next of kin, or legatees, if it is vested, unless it is 
subject to an express condition subsequent, the happening 
of which has defeated the future interest. 

The cases of Pyne v. Pyne, 81 U. S. App. B. C. 11, 154 
F.(2d) 297, and Scott v. Powell, S6 U. S. App. D. C. 277, 
1S2 F.(2d) 75, are cited in brief as supporting this prin¬ 
ciple in the District of Columbia, as indeed they do. 

All of the bequests dealing with this trust, both as to 
the half interests and the quarter interests, employ lan¬ 
guage similar to that dealing with the Potts half, as 
follows: 

Should the said Cornelia Rebecca die and should said 
Cornelia Ross also die, she the said Cornelia Ross leaving 
any child or children or the descendant of any deceased 
child or children surviving her, * * * then the trust hereby 
created shall as to said one-half of my estate cease and 
determine, and the said one half of my estate * * * 
shall vest in and the same is hereby devised to such child 
and children of said Cornelia Ross as the said Cornelia 
Ross may leave surviving her , and the descendants of any 
child or children , such descendants of any deceased child 
or children to take the parent's share or part. (Emphasis 
supplied.) 

From this it is evident that the testatrix intended to 
create two stocks, commencing with her two sisters, the 
descendants of each to take per stirpes, with no power of 
appointment of any interest. With this intention of the 
testatrix in mind, the above principle of law and the 
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cases cited, relied upon by the intervening defendant, are 
very helpful. While the surviving children of Charles A. 
Hadel took a vested remainder interest in the Potts half 
of the estate, such interest was subject to divestment, not 
only upon the death of Cornelia Ross Potts leaving chil¬ 
dren surviving her, but also upon their own death during 
the life of the life tenant, Cornelia Ross Potts. So, as in 
the Pync cu.se, supra, the interests of these persons were 
defeasible, and the bequests of two of them, Ada 
155 Amelia Hadel and William K. Hadel, were subject 
to the same defeasance. And, as they predecased 
the life tenant, no interest in the Potts half of the estate 
passed by their wills; nor did defendant Elizabeth C. Mc- 
Clurkin inherit from her mother, Clara Elizabeth Con¬ 
stantine, any interest in the Potts half. My conclusion, 
therefore, is that the defendants Marie Louise Ellen Hadel 
Sparks and Elizabeth C. McClurkin are the “persons as 
may then be entitled to * * * the' other half of my 
estate,” and the Potts half of the estate vested in them 
outright upon the death of Cornelia Ross Potts with no 
child or children surviving her, and they are entitled to 
the relief sought in these proceedings. 

Upon the asking of the intervening defendant, and con¬ 
sent of the other parties, Cristodulo Constantine, surviv¬ 
ing husband of Clara Elizabeth Constantine, was added 
as party defendant in this cause for a determination of 
whether he is entitled to an estate by curtesy in one-third 
of the Potts half of the estate. As has already been 
pointed out, Clara Elizabeth Constantine during her life 
time had no possession, or right of possession, to the 
property in which Cornelia Ross Potts had a life interest, 
and whatever interest she did have in such property was 
divested upon her death during the life time of the said 
Cornelia Ross Potts. “It is well settled that at common 
law the husband can be tenant by the curtesy only of 
lands of which his wife was seized. So, unless otherwise 
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provided by statute, no right of curtesy exists where the 
wife during coverture did not have seizin either in fact 
or in law, or, in other words, did not have possession or 
the immediate right of possession.” 25 Corpus Juris 
Secundum 45, Section 5. The statute applicable in the 
District of Columbia is Section 1S-215, D. C. Code (1940). 2 
Clearly the wife of Cristodulo Constantine was not seized 
in deed or in law of the property here involved, and, 
therefore, he has no estate of curtesy therein. 

156 Summary judgment is, therefore, granted in favor 
of the defendants Marie Louise Ellen Iiadel Sparks 
and Elizabeth C. McClurkin against the plaintiffs, the 
intervening defendant and the added defendant Cristodulo 
Constantine. An appropriate order will be drafted by 
counsel to carry this into effect. 

/s/ Jas. W. Morris 
Judge. 

April 2, 1952. 

• • * • 

158 Filed Apr 28 1952 Harry M. Hull, Clerk 

Plaintiffs’ Motion For Rehearing 

1. The Court is requested to reconsider the claims of 
Plaintiffs, Albert Theodore Noreen, Jr. and Robert Taylor 
Russell for the reason that there is no mention in the 
Court’s Memorandum of April 2, 1952 of the provision in 
the will of Elizabeth Ann Hooper vesting the title to the 
Potts’ half of the property as of the death of the life 
tenant, and the application of the law in effect at that 


2 Sec. 18-215. On the death of any married woman owning real 
estate in fee simple and intestate thereof, if there has been a 
child born of the marriage capable of inheriting said property, the 
husband surviving her shall be entitled to an estate by the 
curtesy therein, whether the wife’s estate be legal or equitable 
and whether the wife’s seizin be in deed or in law only. 
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time (1950) to the selection of the beneficiaries to take 
as of “then.” 

2. The Court is respectfully asked to omit from its 
Memorandum certain statements on page 3 thereof. 

3. Plaintiffs attach hereto certified copies of Adoption 
No. 1909 in the Matter of Albert Theodore Noreen, Jr. 
signed by Chief Judge Edward C. Eieher on the 30th day 
of September, 1942, and Adoption Action No. 24S0 in 
Adoption of Robert Taylor Russell signed by Justice 
Daniel W. O'Donoghue on the 27th day of September, 
1944, and ask that said copies be made a part of the 
record herein. 

/s/ Catherine McCloskey 
Attorney for Plaintiffs 
Southern Bldg., 

Washington, D. C. 

* • # • 


159 Filed Apr 2S 1952 Harry M. Hull, Clerk 

Filed Sep 30-1942 Charles E. Stewart, Clerk 

IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

In the Matter of Adoption of Albert Theodore Noreen, Jr., 
Infant. Adoption No. 1909 

Final Decree of Adoption 

Upon consideration of the petition, and consents, filed 
herein, and it appearing to the Court that the adoptee is 
physically, mentally, and otherwise suitable for adoption 
by the petitioner: That the petitioner is fit and able to 
give the adoptee a proper home and education: that the 
change will be for the best interests of the adoptee; that 
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the adoptee has been living with, and supported by the 
petitioner for more than six months prior to the date 
hereof; That the Board of Public Welfare after investi¬ 
gation has verified the allegations of the petition, and 
recommends that the prayer in the petition be granted, 
it is by the Court this 30th day of September, 1942; 

ORDERED that the petition of Cornelia Ross Potts 
to adopt Albert Theodore Noreen, Jr., be, and the same is 
hereby Granted; That the adoptee shall retain his name 
of Albert Theodore Noreen, Jr.; That this decree shall 
become final as of the date hereof. That 2 certified copies 
of this order be issued by the Clerk of Court. 

Edward C. Eicher 
Chief Justice 

A true copy test: Charles E. Stewart, Clerk, by Jane 
E. Bangs, Deputy Clerk. 

Charles E. Stewart, Clerk, District Court of the United 
States for the District of Columbia by Jane E. Bangs, 
Deputy Clerk. 

160 Filed Apr 2S 1952 Harry M. Hull, Clerk 

IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

In Re: Adoption of Robert Taylor Russell 
Adoption Action No. 24S0 

Final Decree of Adoption 

Upon consideration of the petition of Cornelia Ross 
Potts, filed for the adoption of Robert Taylor Russell, 
born on the ISth day of September 191S A.D., in Phila¬ 
delphia, Pennsylvania, the consent of the adoptee to the 
adoption and it appearing to the satisfaction of the Court: 
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(a) That the adoptee is physically, mentally, and other¬ 
wise suitable for adoption; (b) that the petitioner is fit 
and able to give said adoptee a proper home and educa¬ 
tion; (c) that the change by adoption will be for the best 
interest of said adoptee, it is by the Court, this 27th day 
of September of 1944 A.D. 

ADJUDGED, ORDERED, and DECREED that said 
adoption be and the same is hereby decreed and legalized 
establishing the relationship of parent and child between 
said Cornelia Ross Potts, adopter and said Robert Taylor 
Russell, the adoptee, as if said adoptee were born of the 
same adopter; and it is further 

ORDERED that the said adoptee shall not have his 
name changed. 

By the Court 

/s/ Daniel W. O’Donoghue 
Justice 

A true copy. Test: Charles E. Stewart, Clerk, by Anne 
W. Lyddane, Deputy Clerk. 

• • • • 

161 Filed May 14 1952 Harry M. Hull, Clerk 

Memorandum 

Upon motion of plaintiffs for rehearing and modification 
of memorandum opinion, and opposition of defendants 
thereto, said motion is denied. 

Upon motion of the intervening defendant, Mercantile 
Trust Company of Baltimore, for reconsideration, and op¬ 
position of defendants thereto, I am still of the view that 
the testatrix intended that the Potts half of the trust 
property, in the event of Cornelia Ross Potts’ death with¬ 
out leaving any child or children, should vest in descend¬ 
ants of Amelia Hadel, then living, and not in strangers 
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to her blood who might have been devisees or grantees of 
such descendants of Amelia Hadel, in whom the Hadel 
half of the trust property had previously vested. The 
motion for reconsideration is denied. 


May 14, 


1952. 


* * 


/s/ Jas. W. Morris 
Judge 


♦ 


162 Filed May 16 1952 Harrv M. Hull, Clerk 

Judgment 

This cause came on to be heard at this term upon mo¬ 
tions for summary judgment, filed herein by the plain¬ 
tiffs, by the intervening defendant and by the original 
defendants, and a memorandum filed herein by the added 
defendant, Christodulo Constantine, whereby he adopted 
as his own the intervening defendant’s motion for sum¬ 
mary judgment, and upon examination and consideration 
of the said several motions and of other pleadings and 
the depositions filed herein, and after argument in open 
court by counsel for the plaintiffs, the intervening de¬ 
fendant and the original defendants, and the Court having 
filed herein a memorandum of decision, and the Court 
having received, considered and denied a motion of the 
plaintiffs for rehearing and a motion of the intervening 
defendant for reconsideration, it is by the Court this 
16th day of May, 1952, ADJUDGED, ORDERED AND 
DECREED as follows: 

That the motion for summary judgment, filed herein 
by the defendants Walter M. Sparks, Marie Louise Ellen 
Hadel Sparks and Elizabeth C. McClurkin, be and the 
same hereby is granted. 
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That the motion for summary judgment, filed herein by 
the plaintiffs, be and the same hereby is denied and 
163 the complaint, filed herein by the plaintiffs, be and 
the same hereby is dismissed. 

That the motion for summary judgment, filed herein by 
the intervening defendant, Mercantile Trust Company of 
Baltimore, be and the same hereby is denied and the 
counterclaim and cross-claim, filed herein by said inter¬ 
vening defendant, be and the same hereby are dismissed. 

That the said motion for summary judgment, filed 
herein by the intervening defendant and adopted by the 
added defendant, Christodulo Constantine, be and the 
same hereby is denied as to said added defendant and 
the cross-claim of said added defendant be and the same 
hereby is dismissed. 

That neither of the plaintiffs, Albert Theodore Noreen, 
Jr., and Robert Taylor Russell, is a lawful beneficiary 
under the will of Elizabeth Ann Hooper, deceased, and 
neither of said plaintiffs acquired or has any right, title 
or interest to or in the real and personal property in¬ 
volved in this action. 

That the intervening defendant, Mercantile Trust Com¬ 
pany of Baltimore, as testamentary trustee under the wills 
of Ada Amelia Hadel, deceased, and William K. Hadel, 
deceased, did not acquire and does not have any right, 
title or interest to or in the real and personal property 
involved in this action. 

That the added defendant, Christodulo Constantine, did 
not acquire and does not have any estate by the curtesy 
in the real property involved in this action. 

That upon the death of Cornelia Ross Potts on January 
21, 1050, leaving no natural child or descendant, title to 
the portion of the estate of Elizabeth Ann Hooper, de¬ 
ceased, that had been held in trust for the benefit of said 
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Cornelia Ross Potts for the life time of the latter, and 
which is the real and personal property involved in this 
action, vested outright in defendants Marie Louise Ellen 
Hadel Sparks and Elizabeth C. McClurkin, equally. 

That defendant Walter M. Sparks, as surviving 
164 substituted trustee under the will of Elizabeth Ann 
Hooper, deceased, be and he hereby is authorized 
and directed to execute and deliver such conveyance or 
conveyances as may be necessary or appropriate to re¬ 
linquish to defendants Marie Louise Ellen Hadel Sparks 
and Elizabeth C. McClurkin such title, of record or other¬ 
wise, to the real property involved in this action, as may 
have been acquired by said defendant Walter M. Sparks 
as substituted trustee under said will of Elizabeth Ann 
Hooper; to distribute to defendants Marie Louise Ellen 
Hadel Sparks and Elizabeth C. McClurkin, equally, the 
personal assets held by said defendant Walter M. Sparks, 
as surviving substituted trustee aforesaid, and constitut¬ 
ing part of the corpus of the trust created by the will of 
Elizabeth Ann Hooper, deceased, for the benefit of Cor¬ 
nelia Ross Potts for the life time of the latter; and to 
account for and distribute to defendants Marie Louise 
Ellen Hadel Sparks and Elizabeth C. McClurkin, equally, 
the net income issuing and issued out of the corpus of 
the aforesaid trust estate since the death of the said 
Cornelia Ross Potts. 


Enter without costs. 


/s/ Jas. W. Morris 
Judge 
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STATEMENT OF THE QUESTION 

This is a case requesting the construction of a will. 

The question is whether under the terms of the will, in 
which title to property vests and is devised as of the life 
tenant’s death in 1950, the adopted children of the life 
tenant are within the class of beneficiaries described as 
“any child or children” of the life tenant, by virtue of 
the provisions of the adoption statute giving adoptees the 
status of natural children. 

This is not an intestacy case, and no question as to the 
right of adoptees to inherit from collateral relatives of 
the adoptdr is involved. 
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BRIEF FOR APPELLANTS NOREEN, ET AL. 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of the United States 
District Court for the District of Columbia construing a 
will and directing the Substituted Trustee thereof to exe- 
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cute and deliver a conveyance of the title to real prop¬ 
erty, and to distribute personal assets held in trust. (Jt 
App 63) 

Jurisdiction of this Court is conferred by United States 
Code, Title 28, sec. 1291. 

STATEMENT OF CASE 

Elizabeth Ann Hooper died a resident of Baltimore, 
Maryland in 1SS0 leaving a will dated July 30, 1S79, and 
having among her assets real property located in the Dis¬ 
trict of Columbia, one-half of which was placed in trust 
for the benefit of her niece, Cornelia Ross Potts, deceased, 
during her lifetime. In addition to the real property in¬ 
volved, the trust now holds a relatively small amount of 
personalty. For purposes of identification, the contested 
trust property shall be referred to as the Potts’ half. The 
title to the other half of the Hooper estate vested many 
years ago, and there is no contest concerning it. 

"When Mrs. Potts died on January 21, 1950, she was 
survived by two adopted children: Albert Theodore No- 
reen, Jr., adopied in the District of Columbia by final 
decree signed by Chief Judge Edward C. Eicher on the 
30th day of September, 1942 (Jt App 60); and Robert 
Taylor Russell by final decree signed by Judge Daniel 
W. O’Donoghue on the 27th day of September, 1944. (Jt 
App 61) Both adoptees were over the age of twenty-one 
years at the death of the life tenant. 

Mention is made of the fact that Mrs. Potts is referred 
to in the will as Cornelia Ross Potts and that she later 
married a cousin of the same name. 

A complaint was filed by the adoptees asking the Court 
to declare them entitled to the corpus of the Potts’ half 
as being within the class of beneficiaries mentioned in 
the will. (Jt App 2) The claim of the adoptees is based 
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on the plain wording of the will in which title is vested 
and devised as of the life tenant’s death, at which time 
they w’ere the natural children of Mrs. Potts by virtue of 
the adoption statute then in force, and under winch the 
adoplions had taken place. District of Columbia Code 
1940, Title 16-205. 


The defendants named in the complaint were Walter 
M. Sparks, individually and as surviving substituted 
Trustee under the will, Marie Louise Ellen Hadel Sparks 
and Elizabeth C. McClurkin, the latter two being great- 
great nieces of the testatrix, Elizabeth Ann Hooper, de¬ 
ceased. (Jt App S) The adoptees are not concerned with 
the dispute between the great-great nieces of the testatrix 
and the Mercantile Trust Company of Baltimore, Interven¬ 
ing-Defendant, nor by the claim of Christodulo Constan¬ 
tine to an estate by curtesy. 


The assets of the Potts’ half consist of one-half of the 
land and building situated at the northeast corner of 
Eighth and D Streets, N.W., Washington, District of Co¬ 
lumbia, known as Lot 4 in Square 431, the premises being ; 
under lease to S. Kann Sons Company at a rental of 
$1,203.70 per month. The personal property consists of 
two promissory notes worth approximately $9,000, and i 
accumulated income on deposit in bank, one-half of which 
is in the Potts’ half. 


Paragraph 3 Item, under First of the will recites: 
“* * * should * * * Cornelia Ross (Potts) die # • * 
leaving any child or children * * * surviving her 
* * * and upon the youngest surviving child * * * 
attaining the age of twenty-one years # * • then the 
trust hereby created shall as to said one-half of my 
estate cease and determine, and the said one-half of 
my estate * * * shall vest in and the same is hereby 
devised to such child and children of said Cornelia 
Ross (Potts) as said Cornelia Ross (Potts) may leave 
surviving her * * (Emphasis added) (Jt App 
33) 
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Three motions for Summary Judgment were filed: By 
the adoptees (Jt App 49); by Walter M. Sparks et al 
(Jt App 50): and by the Mercantile Trust Company of 
Baltimore (Jt App 47). Each group claims title to the 
corpus of the Potts’ half of the estate. The motion of 
the individual defendants, Walter M. Sparks et al was 
granted, and a judgment was entered directing the substi¬ 
tuted successor Trustee to convey title to the Potts’ half 
of the real property to Marie Louise Ellen Hadel Sparks 
and Elizabeth C. McClurkin, and to divide the personal 
assets between them. (Jt App 03) From such judgment, 
the adoptees prosecute this appeal. 

STATEMENT OF POINTS 

1. The Court erred in ignoring the plain wording of 
the will which shows the intent of the testatrix that the 
title to the corpus of the Potts’ half vest and be devised 
as of the death of the life tenant, at which time the 
adoptees were her natural children by virtue of the pro¬ 
vision of the adoption statute, and were within the class 
of beneficiaries described as any child or children surviv¬ 
ing her. 

2. Judicial determinations in other wills and under 
different adoption statutes are not good guides. 

3. The Court should have granted adoptees’ Motion 
to Dismiss the Fourth Defense, which was a collateral 
attack upon adoption decrees in full force and effect. 

SUMMARY OF ARGUMENT 

Appellants claim that the law in force at the time of 
the vesting and devising of the title controls the selection 
of the remaindermen. The plain words of the will say 
that the Potts’ half is to vest and be devised upon the 
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death of the life tenant in any child or children surviving 
her. When the life tenant died in 1950, she was sur¬ 
vived by two adopted sons, both of whom had been adopted 
in the District of Columbia under the 1937 statute which 
provides that an adoptee is the natural child of the 
adoptor. 


ARGUMENT 

1. The Court erred in ignoring the plain wording of 
the will which shows the intent of the testatrix that the 
title to the corpus of the Potts’ half of the property vest 
and be devised as of the death of the life tenant at which 
time the adoptees were her natural children by virtue of 
the provisions of the adoption statute, and were within 
the class of beneficiaries described as any child or chil¬ 
dren surviving her. 

The wording of the will makes it necessary to wait 
until the death of Mrs. Potts to ascertain whether she 
leaves any child or children surviving, at which time the 
trust ceases; the title vests; and is devised to such child 
or children. (Jt App 33) In 1950 when the life tenant 
died, the District of Columbia adoption statute of 1937, 
still in force, and under which the adoption decrees were 
signed, provides that an adoptee is the natural child 
of the adoptor. The case at bar does not involve an in¬ 
heritance resulting from an intestacy, and no question 
arises under the second half of the statute prohibiting an 
inheritance by an adoptee from collateral relatives of 
the adoptor. 

The present case is an exception to the general rule that 
title vests as of the testator’s death, and is similar to 
Costello v. Costello 80 USADC 75 149 Fed (2) 379 and 
Hoirard v. American Security <£ Trust Company S4 
USADC 135 171 Fed (2) 29 in which the Court was asked 
to determine when the title vested, and the time at which 
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those taking the corpus were to be selected. In the Cos¬ 
tello case, the Court said: 

“The question * * * is whether the property * * • 
passed under her will to her heirs as determined at 
the time of her death or to her heirs as determined 
at the death of her brother. * * * The District Court 
found that testatrix intended that the heirs should be 
determined as of the date of death of her brother 

* 41 *. In reaching this conclusion, the District Judge 
recognized the general rule of construction to be that 
a devise to ‘heirs at law’ of a testator will ordinarily 
l>e construed as referring to those who are such at 
the time of the testator’s death, since the law favors 
the earlv vesting of estates. But the Court likewise 
recognizes that where a different intent is clearly 
manifested in the will, such manifest intention will 
govern. * * * The District Judge found that the lan¬ 
guage of the will clearly showed the purpose of testa¬ 
trix in creating the life estate in her brother was to 
have the will speak as to the remainder as of the 
death of the brother. We are in accord with that view. 

* * * The provision is that her heirs at law who 
shall take are to be determined as of a certain definite 
time, namely ‘at the time of the death of my said 
brother’.” 

In the Howard case, the Court likewise found that it was 
the intention of the testator that the bequests were to 
vest at the life tenant’s death, and that the beneficiaries 
were to be selected at that time, holding “When all the 
will is read, the testator’s intent seems clear to us. It 
was that the participating beneficiaries be those persons 
to whom the descriptions in the will applied as of the 
date of the death of the life tenant.” The Court said fur¬ 
ther ‘‘The difficulty arises when an attempt is made to 
apply the rule that the law favors the earliest possible 
vesting of an estate, which would lead to the conclusion 
that those bequests vested at the death of the testator. 
* * * But we think that the ‘estator obviated that diffi- 


ey’tv. 
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The question in the case at bar could be put in this 
way ‘"Does the law of 1SS0, when the testatrix died, or the 
law in 1950, when the title vested, determine whether an 
adoptee is “any child” of Mrs. Potts?” Since the testatrix 
specifically provided that the title vest at Mrs. Potts 
death, it follows that the selection of those persons within 
the class of beneficiaries must be made under the laws in 
effect at the time of the determination. The testatrix’ in¬ 
tention as to the time of the vesting of title carries with 
it the natural consequences of such a provision in her 
will. 

c. Long Term Trusts. The trust in the Potts’ half was 
established in 1SS0 upon the death of Mrs. Hooper, and 
continued for seventy years until the life tenant’s death 
in 1950. As Mrs. Potts was a small child in 1SS0, the 
testatrix must have contemplated a long term trust, the 
domindpt purpose of which was to give a life income to 
her niece. By naming the lime of the niece’s death for 
the vesting and devising of title, the testatrix signified 
her intention that the remaindermen be selected upon the 
happening of that event, and showed her willingness to 
abide by the provisions of the law in force at that time. 
Such an intention eliminated any need to include adopted 
children specifically, as they were placed within the group 
named to take the corpus, by operation of law. 

Although aware that decisions in other jurisdictions are 
not always helpful, adoptees mention the cases below in 
which the rights of adopted children were upheld in long 
term trusts. That some of these cases construe real estate 
conveyances, in which the remaindermen are referred to 
as heirs at law, has no bearing upon the conclusions 
reached by the courts. The same reasoning is applicable 
to the specific language of the Hooper will construed in 
the light of our adoption statute. 

“Query: * * * whether the statutes in force at the 

time when it became necessary to determine the iden- 
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tity of the heirs at law of (life tenant) did, or did not, 
make plaintiff one of those heirs * * *. I cannot 
concede that any sufficient reason exists why we 
should depart from the natural interpretation of the 
statute. * * # In the first place the legislature has 
deemed it wise as a matter of general policy to au¬ 
thorize the adoption of children, and to confer upon 
them in general the rights, as well as the obligations 
of natural children * * Gilliam v. Guaranty Trust 
Company 186 N Y 127 78 NE 697 
“An adopted child is a child and is issue, and no gen¬ 
eral inferential intent can override the language.” 
Tirrell v. Bacon Mass 3 Fed 62 

“It is important to assume that the testator meant 
what he said. It must also be realized that the laws 
of descent and distribution have been constantly sub¬ 
ject to change during the ages. As to the validity of 
the claim of the adopted child, it is not necessary that 
the testator should have the particular intention that 
the fund should pass to a child by adoption. It is 
sufficient that she is the person designated by law 
as the heir of the daughter and is thus within the 
terms of the gift over. It seems conclusive on this 
subject that the statute makes the daughter adopted 
bv the testator’s daughter, her heir.” Smith v. Hunter 
86 Ohio St 106 99 NE 91 

“His language referred to period of his son’s death, 
and was broad enough to cover those who at that 
period would be bv law entitled.” Kohler’s Estate 
199 Pa 455 49 A 286 

c. Any child or children. In contrast to the specific 
language establishing the income during the lifetime of 
Mrs. Potts, no words limit the selection of the remainder¬ 
men, such as lawful issue, natural children, lineal des¬ 
cendants or children of the body. Actually, the broadest 
language is used, the testatrix referring to the remainder¬ 
men as “any child or children.” There is no need to con¬ 
strue the word “child” in the will as the same word is 
used in the adoption statute, which provides that an 
adoptee is a natural child. 
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The meaning of “any child or children” has not been 
passed upon by the courts of this jurisdiction, but other 
courts hav£ held the phrase to include more than a natural 
child. In b Jv S f v. James 66 Yt 21 28 A 319 and Davis v. Mit¬ 
chell 27 Tenn A 1S2 178 S\V (2) 8S9, the courts held that 
“any child” meant the testator’s grandchild, in spite of 
the general rule that “child” signifies a descendant of the 
first degree. The courts of Kentucky in Connor v. Parsley 
192 Ky 827 234 SW 972 construed “any child” in an in¬ 
heritance statute to mean a step-child, holding that the 
words may include one in no way related to the decedent 
by blood. In Shapiro v. Howard 113 Md 360 78 A 58 
construing “* # * and in event my said wife having any 
child or children at the time of her death, I devise the 
whole of said estate to said child or children”, the court 
held that “any child or children” embraced possible chil¬ 
dren of the testator’s wife bv a second marriage. 

Furthermore, the words “any child or children” used 
by Mrs. Hooper in the first part of the Potts’ trust pro¬ 
vision are not repeated at the commencement of the some¬ 
what similar provisions in the Hadel half of the estate. 

“First. * # * to Cornelia Ross Potts during her life¬ 
time * * * and should said Cornelia • * * die leaving 
any child or children.” (Jt App 33) 

“Secondly. * * * to Amelia Hadel for the support of 
herself and her children and grandchildren * * *.” 
(Jt App 34) 

“Thirdly. * * # to Albert Hadel during the term of 
his natural life * * * and to the support * * * of such 
child or children # * * as said Albert * * • may 
leave.” (Jt App 34) 

“Fourthly * * * to Charles A. Hadel during the term 
of his natural life • * • and to the support * # * of 
such child or children * * * as said Charles may 
leave.” (Jt App 35) 

The Hooper will is carefully drawn and the use of the 
broad expression “any child or children” is significant, as 
showing no intention on the part of the testatrix to bar 
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or limit the selection of any remainderman qualifying a* 
a surviving child of Mrs. Potts. 

d. Clause to Prevent Intestacy. Appellees’ claim to 
the principal of ;he Potts’ half is based on a clause in 
general terms at the end of paragraph “First” of 3 Item. 
(Jt App 34) Similar words are found at the end of 
paragraph ‘“Fifthly” in the Hadel trust provisions. (Jt 
App 3(5) The scheme of the will shows an equal division 
to each half of the family, and this clause is solely to 
prevent an intestacy. The words indicate no real desire 
on the part of the testatrix that either side of the family 
take the entire estate. 

2. Judicial determinations in other wills and under dif¬ 
ferent adoption statutes are not good guides. 

Other cases involving adoptees are not reliable guides 
in determining the intent of the testatrix in the present 
case, as no two wills are identical. Furthermore, the pro¬ 
visions of adoption statutes differ and are modified from 
time to time. AVe are concerned here with the language 
of the Hooper will, construed in the light of the wording 
of our adoption statute of 1937, and an analysis of other 
wills and statutes is of little help. 

“But little aid, however, is to be derived from a re¬ 
sort to formal rules or a consideration of judicial 
determinations in other cases apparently similar. It 
is a question in each case of the reasonable interpre¬ 
tation of the words of the particular will, with the 
view of ascertaining through their meaning the testa¬ 
tor’s intention.” Robison v. Female Orphan Asylum 
123 US 702 S Sp C 327 

See also Baldwin v. National Savings (0 Trust Company 
65 ADC 174 81 Fed (2) 901 

The case of Shoemaker v. Newman 62 ADC 120 65 Fed 
(2) 208 relied upon by appellees, can be distinguished 
from the present one in several particulars. 
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a. The Shoemaker case was decided in 1933 under the 
adoption statute then in force which made an adoptee an 
heir-at-law of the adoptor, and not a natural child as 
provided in the 1937 act, under which the present adop¬ 
tion decrees were signed. The need to reconcile the 
terms of the Hooper will with the statute is eliminated, 
as the will refers to ‘‘any child or children” and the words 
“natural child” are used in the present statute. 

b. In both the Shoemaker case and the present one, 
the question before the court was whether the adoptee 
was within the class of beneficiaries mentioned in a will. 
It is true that there is a discussion in the Shoemaker 
opinion as to the provision in the statute prohibiting an 
adoptee from inheriting from collateral relatives, but as 
a beneficiary in a will does not inherit, that question is 
not now, and was not then, before the court. Whether an 
adoptee is a beneficiary is to be determined by the lan¬ 
guage of each will, and in the case at bar depends upon 
the time at which the testatrix intended the title to vest. 

c. In the Shoemaker will, in which title was vested as 
of the testators death, the remainderman was described 
as the “lawful issue” of the deceased son, indicating the 
intention of the testator to limit the bequest to a natural 
child born in wedlock. The broad language of the Hooper 
will, describing the remaindermen as “any child or chil¬ 
dren” of the life tenant, shows no such intent. 

While the early Maryland and District of Columbia 
law does not control the selection of remaindermen in 
trust property, title to which vests and is devised in 1950, 
a short review of the history of adoptions seems appro¬ 
priate. The first statute in Maryland relating to such 
matters was enacted in 1SS0, prior to the death of the 
testatrix. Later in 1S92, adoptions were placed under the 
control of the courts, and in 1947 all distinctions between 
adopted and natural children were removed. Mention is 
made of this solely to show the evolution of the rights of 
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adopted children in the State of Maryland, and no claim 
is made that the statutes are retroactive, nor is it neces¬ 
sary in the present case that they should be. 

Adoptions were known long prior to the execution of 
the Hooper will. Reported cases refer to a mention of 
adopted children in the bible, and say it was a familiar 
practice under civil law. Many years prior to the enact¬ 
ment of the Maryland statute placing the matter under 
the jurisdiction of the courts, adoptions in fact "were recog¬ 
nized in that State. Clayton v. Heptasophs 130 Md 31 

During the lifetime of the Hooper testatrix, there were 
adoption statutes in many states, among others the fol- 


lowing: 

New York 

1873 

Gilliam v. Guaranty Trust Co. 

7S NE 697 

Massachusetts 

1S51 

186 NY 127 

Tirrell v. Bacon 

3 Fed 62 

Indiana 

1S76 

Smith v. Hunter 

99 NE 91 

Rhode Island 

IS 66 

S6 Ohio St 106 

Hartwell v. Tefft 

35 A SS2 

3. The 

Court 

19 R I 644 

should have granted adoptees’ 

Motion 


to Dismiss the Fourth Defense, which was a collateral 
attack upon adoption decrees in full force and effect. 

The fourth defense is a collateral attack challenging the 
validity of the adoption decrees, (Jt App 17) and a criti¬ 
cism of Cornelia Ross Potts for having entered into them. 
In Thompson v. Thomas 00 ADC 118 49 Fed (2) 500, a 
collateral attack is defined as any proceeding in which 
the integrity of a judgment is challenged, except those 
made in the action wherein the judgment is rendered or 
by appeal. Following the denial of the motion, deposi¬ 
tions were taken by the defendants below of the two 
adoptees (Tr. 63, 98) and their natural mothers (Tr. 106), 
after which the claim that the law had not been com¬ 
plied with was dropped, but criticism of the adoptor and 
adoptees continued. Appellants say that the adoptions 
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are by decrees in full force and effect (Jt App 60-61); 
that the requirements of the law were met; that ap¬ 
pellees have no right to attack or criticise the decrees 
collaterally in this proceeding; that it was Mrs. Potts’ 
privilege to adopt children if she wished to do so; and 
that, in any event, the facts surrounding the adoptions 
do not warrant criticism. 

The adoptions being in full force and effect, there is no 
need to justify the decrees entered into in this jurisdic¬ 
tion in 1942 and 1944. Due to the attack upon them, how¬ 
ever, a short resume of the facts surrounding the cases 
seems proper. 

One of the adoptees, Albert Theodore Noreen, Jr., was 
a minor when adopted with the consent of his natural 
mother, and after the usual investigation by the Board 
of Public Welfare. (Jt App 60) Many persons knew of 
the proceeding, and there was no more secrecy than the 
law requires in such matters. Mrs. Potts first became ac¬ 
quainted with the boy when he was eighteen years of 
age and a bellhop at the Chamberlain Hotel, Norfolk, Vir¬ 
ginia. For two years prior to the adoption, she sup¬ 
ported him as a student at Edwards Military Institute, 
Salemburg, North Carolina, and after the decree, as a 
student at American University, Washington, District of 
Columbia. He then enlisted in the Army; was selected 
for Officers’ Training School; and sent to Japan and 
Korea. He is now a Captain in the Regular Army, de¬ 
tailed to study Japanese at Leland Stanford University, 
where he will obtain a degree upon completing studies 
interrupted by the war. 

After the first adoptee became selfsupporting, Mrs. 
Potts adopted Robert Taylor Russell. (Jt App 61) Due 
to a lack of money, Robert’s college education had not 
been completed when adopted at the age of twenty-six. 
Beins then an adult, the consent of his natural mother 
was not necessary and was not obtained. Before the de- 
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cree, Robert's tuition was paid for two years by Mrs. 
Potts in two small colleges, one in West Virginia and 
another in Iowa, where he worked after hours to support 
himself. After the adoption, he was fully supported by 
Mrs. Potts as a student at Rensselaer Polytechnic Insti¬ 
tute, Troy, Xew York, graduating as an aeronautical engi¬ 
neer in January, 1949. Following graduation, he w’as em¬ 
ployed as an engineer at the Naval research and testing 
laboratories, from which he recently resigned to accept 
similar work in St. Louis, Missouri, with private indus¬ 
try. 

Both boys made their home with Mrs. Potts in her 
apartment on Columbia Road, Washington, District of 
Columbia, except when away at school. It is logical to 
think that she contributed to their education for two 
years prior to starting adoption proceedings, to judge 
their progress in school before assuming full responsi¬ 
bility. The advancement of the boys, as the result of 
the education and guidance given them by Mrs. Potts, 
speaks for itself. In the case of Kolder Estate 199 Pa 
455 49 A 2S6, the adoptee w*as an adult and married when 
the decree was signed, and in St. Louis Union Trust Com¬ 
pany v. Hill 336 Mo 17 76 SW (2) 6S5, the adoptor w*as 
on his death bed, when he adopted the tw r o sons of his 
wife by a previous marriage, both adoptees being adults. 

CONCLUSION 

The Hooper will is an exception to the general rule that 
title to property vests as of the testator’s death, at wdiich 
time devisees are ascertained. In Costello v. Costello 80 
USADC 75 149 Fed (2) 379 and Howard v. American 
Security & Trust Company 84 USADC 135 171 Fed (2) 
29, this Court held, if it is the intention of the testa¬ 
tor that title vest as of the death of the life tenant, such 
intention shall govern and the remaindermen shall be 
determined as of then. 
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Appellants say that the wording of the Hooper will 
provides that the title to the Potts’ half vests and is de¬ 
vised as of the life tenant’s death, and that the law then 
in force determines the selection of the remaindermen, 
described as any child or children of Mrs. Potts. By the 
provisions of the adoption statute, appellants were Mrs. 
Potts’ natural children when she died in 1950, and were 
within the class of beneficiaries mentioned in the will. 

The decree is erroneous and should be reversed. 

Catherine McCloskey 

Attorney for A'p'peRcmts 
Albert Theodore Noreen, Jr. et al 
Southern Building 
Washington, D. C. 
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APPELLEES’ STATEMENT OF QUESTIONS 

PRESENTED 

In the opinion of Appellees, the questions presented are: 
In No. 11,472— 

Whether, regardless of the time for vesting of a remain¬ 
der interest after termination of a trust for the life of the 
niece of testatrix, persons, whom that niece, without an¬ 
ticipation by testatrix, legally adopted many years after 
the latter’s death, pursuant to statutory provisions enacted 
many years after testatrix’s death, qualify as beneficiaries 
under a devise of that remainder interest to “any child or 
children” of that niece. 

In No. 11,473— 

Whether under a devise over, “to such * * persons as 
may then be entitled to” one one-half of the estate, of the 
remainder interest in another half of the estate, upon the 
death of the life beneficiary of the latter half, an event that 
has occurred, the beneficiaries under the devise over are 
those persons who have survived the life beneficiary and 
are the representatives of one of the two classes of bene¬ 
ficiaries described in the devise of the first mentioned half 
of the estate, the other class of beneficiaries described in 
said devise having actually received the first mentioned 
half of the estate during their lives and having predeceased 
said life beneficiary. 

Whether, under the scheme of the will and plan of dis¬ 
tribution prescribed by testatrix, remainders that had 
vested in children of Charles A. Hadel were divested by the 
deaths of all of them during the intervening life estate and 
thereupon vested in the grandchildren of Charles A. Hadel 
as substituted remaindermen. 







INDEX. 


Pago 

Counter-Statement of Case. 1 

Statutes Involved. 2 

Summary of Argument. 3 

Argument. 4 

Intention of testatrix as to disposition of her estate 4 

Status of appellant adoptees (No. 11,472) . 6 

Appellant adoptees’ objection to failure of trial 
court to grant motion to dismiss Fourth Defense 15 

Testatrix’s intention regarding disposition of cross 
remainder interest in “Potts half” of estate and 
effect thereof upon rights asserted bv appellant in 
No. 11,473 . 15 

Conclusion. 17 

TABLE OF CASES. 

Albright v. Albright, 116 Ohio St. 668, 157 NE 760 .... 11 

Caine v. Payne, 86 U. S. App. D. C. 404, 182 F. 2d 246, 

20 ALR 2d 823 . 17 

Caspar v. Helvie, 83 Ind. App. 166,146 NE 123. 13 

Comer v. Comer, 195 Ga. 79, 23 SE 2d 420,144 ALR 664 10 
Copeland v. State Bank <£ Trust Co., 300 Kv. 432, 188 

SW 2d 1017. 13 

Costello v. Costello, 80 U. S. App. D. C. 75, 149 F. 2d 

379 . 17 

Gilliam v. Guaranty Trust Co., 186 N. Y. 127, 78 NE 

697 ..... 13 

Howard v. American Security <& Trust Co., 84 U. S. 

App. D. C. 135,171 F. 2d 29. 17 

Jewell v. Graham, 57 App. D. C. 391, 24 F. 2d 257 .... 17 

Kohler’s Estate, 199 Pa. 455, 49 A. 286 . 14 

Leash, in re, 197 N. Y. 193, 90 NE 652 . 11 

Lichter v. Thiers, 139 Wis. 481, 121 NW 153. 12 

Morgan v. Keefe , 135 Conn. 254, 62 A. 2d 148. 13 



























11 


Index Continued. 


Page 

Puterbaugh, Re. 261 Pa. 235,104 A. 601, 5 ALR 1277 .. 13 

Pgne v. Pgne, SI U. S. App. D. C. 11, 154 F. 2d 297 .... 17 

Scott v. Powell. S6 U. S. App. D. C. 277, 1S2 F. 2d 75 .. 17 

Shoemaker v. Newman, 62 App. D. C. 120, 65 F. 2d 208 S 

Smith v. Hunter, S6 Ohio St. 106, 99 XE 91. 14 

Tirrell v. Bacon, 3 Fed. 62. 14 

Zimmerman v. Thomas, 152 Md. 263, 136 A. 637 . 6 

OTHER AUTHORITIES. 

1 American Jurisprudence 655, Sec. 64.9,10 

70 ALR 621, Annotation.9,13 

144 ALR 670, Annotation. 13 

STATUTES. 

Act of February 26,1S95, 2S Stat. 687, D. C. Code 1929, 

Title 15, Sec. 1 .2,6,8 

D. C. Code, 1940, Sec. 16-205 . 2, 8 

D. C. Code, 1940, Sec. 16-207 . 2 











United States Court of Appeals 

For the District of Columbia Circuit 


No. 11,472 

Albert Theodore Noreen, Jr., et al., Appellants , 


v. 

Walter M. Sparks, Individually and as Surviving Sub¬ 
stituted Trustee Under the Will of Elizabeth Ann 
Hooper, Deceased, et al., Appellees. 


No. 11,473 

Mercantile Trust Company of Baltimore, Trustee Under 
the Wills of Ada Amelia Hadel and William K. Hadel, 
Deceased, Appellant , 


v. 

Marie Louise Ellen Hadel Sparks, and Elizabeth C. 
McClurkin, Appellees. 


Appeals from the United States District Court 
for the District of Columbia. 


CONSOLIDATED BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF CASE. 

The following pertinent facts were omitted in the re¬ 
spective appellants’ statement's of the case: 

In the year 1879 and in the year 1880, respectively, when 
testatrix made her will and died, Maryland, her domicile, 
and the District of Columbia, wherein she was seized of 
real property, were common law jurisdictions, wherein ac- 
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quisition of children by adoption was unknown. (App. 
16-17). 

The first statute, providing methods for and legal rec¬ 
ognition and consequences of adoption of children in Mary¬ 
land, was enacted in 1892. (App. 17). 

The first statute, providing methods for and legal recog¬ 
nition and consequences of adoption of children in the Dis¬ 
trict of Columbia, was enacted February 26, 1895. (App. 
17). 

STATUTES INVOLVED 

Act of February 26,1895, 28 Stat. L. 687; D. C. Code 1929, 
Title 15, Sec. 1: 

“Jurisdiction is hereby conferred * # to hear and de¬ 
termine any petition that may be presented by a person or 
a husband and wife * * praying the privilege of adopting 
any minor child as his or her or their own child, and mak¬ 
ing such minor child an heir at law. * * the judge * * shall 
enter an order # * legalizing such adoption and making 
such child an heir at law of such petitioner, the same as 
such child was born to such petitioner * * V’ 

Act of August 25, 1937, 50 Stat. 808; D. C. Code (1940) 
Sec. 16-205:" 

“Entry of a final decree of adoption shall establish the 
relation of natural parent and natural child between 
adoptor and adoptee for all purposes including mutual 
rights of inheritance and succession the same as if adoptee 
was born of adoptor, except that adoptee shall not inherit 
from collateral relatives of or the parents of adop¬ 
tor • * 

Act of August 25, 1937, 50 Stat. 808; D. C. Code (1940) 
Sec. 16-207: 

“The provisions of sections 16-201 to 16-207 shall have 
no retroactive effect # • * 
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SUMMARY OF ARGUMENT 

The will clearly reveals the intention of the testatrix 
that, so far as she could control by will, her property should 
go to kindred of her own blood. To that end, her will cre¬ 
ated two stocks, commencing with her two sisters and con¬ 
tinuing through their children and other descendants, with 
cross-remainder provisions to insure that, upon failure of 
descendants of one sister, the property would pass over 
to descendants of the other. No power of appointment of 
any interest was granted. 

The terms of the will and pertinent surrounding circum¬ 
stances clearly show that provision for “any child or chil¬ 
dren” of testatrix’s niece was not intended to include anv 
child or children adopted by that niece. The status, if any, 
of adopted children of the niece as beneficiaries under the 
will depends upon the intention of the testatrix and not 
upon statutory provisions governing their adoption. 

Diversion to a stranger to the blood of testatrix of re¬ 
mainder interests in property of testatrix, still subject to 
provisions of her will, through testamentary disposition by 
wills of descendants of one of her sisters, would violate the 
intention of testatrix. The primary rule that the intention 
of testatrix must be given effect overrides technical rules 
of construction leading to a contrarv result that might be 

O w O 

favored by the law. 

The trial court properly determined that adoptees of the 
niece of testatrix -were not “children” of that niece, within 
the intent of testatrix, and that the devisee under wills of 
descendants of a sister of testatrix take no part of a re¬ 
mainder interest in the estate of testatrix, which the latter 
intended and provided -should go to descendants of one of 
her sisters. 
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ARGUMENT 

Provisions of the will make it plain that testatrix intended 
that beneficial interests in, and ultimately the corpus 
of her residuary estate should go to kindred of her own 
blood, through her two sisters and their descendants. 

The statement of facts in the brief of appellant Mercan¬ 
tile Trust Company of Baltimore (appellant in No. 11,473) 
contain-s a comprehensive and accurate analysis of the 
pertinent provisions of the will of Elizabeth Ann Hooper. 
However, inasmuch as the respective rights of the appel¬ 
lant adoptees (appellants in No. 11,472) and of the appel¬ 
lant Trust Company, as well as of the appellees, depend 
upon the intention of the testatrix with respect to disposi¬ 
tion of her residuary estate, determined by examination of 
all of the pertinent provisions of her will, appellees offer 
their concept of those provisions, as appropriate back¬ 
ground and basis of their argument. 

The practical effect of “3 Item” of the will (App. 32- 
36), disposing of the residue of testatrix’s estate, was to 
divide that residue into two halves, each to be subject to 
prescribed successive trusts but ultimately to be disposed 
of in fee. 

Testatrix directed that the beneficial interest in one half 
go to her sister, Cornelia Rebecca Potts, and the latter’s 
daughter, Cornelia Ross Potts, for their respective lives, 
and then to the child, children and descendants of Cornelia 
Ross Potts, who might survive the latter, in trust during 
the minority of her youngest child, and that, upon attain¬ 
ment of the majority of such youngest child or prior death 
of all children of Cornelia Ross Potts, the corpus should go 
to the then surviving children of Cornelia Ross Potts and 
descendants of her deceased children, her stirpes. Tes¬ 
tatrix further directed the disposition of this half in the 
event of the death of her sister, Cornelia Rebecca Potts, 
and her niece, Cornelia Ross Potts, the latter without issue, 
or in the event of the death of any surviving child or all 
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surviving children and all descendants of Cornelia Ross 
Potts during the minority of the latter’s youngest surviv¬ 
ing child. Upon the happening of either of such events, this 
half was “given and devised to such person or persons as 
may then be entitled to, and subject to such uses and trusts 
as mav then affect the other half. * V’ 

The “other half,” referred to above, was devised as fol¬ 
lows: 

The beneficial interest to testatrix’s other sister, Amelia 
Hadel, for life, for the support of her, her two sons and her 
grandchildren; upon the death of that sister, in equal parts, 
to each of her two sons, for life; then, upon the death of 
each son, the part reserved to him for life was to be held 
in trust for his child or children and descendants, during 
the minority of his youngest surviving child, and upon at¬ 
tainment of the majority of such youngest child or the prior 
death of all of his children, the corpus of that part should 
go to the then surviving children of such son and the de¬ 
scendants of his deceased children, per stirpes. If, how¬ 
ever, either son should die, without issue, or his surviving 
child or children and descendants should die during the 
minority of his youngest surviving child, then his part 
should pass over to the other son, for life, and then to the 
other son’s child or children and descendants, in trust dur¬ 
ing the minority of the youngest child, and, upon attain¬ 
ment of the majority of the youngest child or prior to deatli 
of all children of such other son, in fee to the then surviv¬ 
ing children and descendants of that son, per stirpes. 
Further, upon death of Amelia Hadel and her two sons, the 
latter without issue, or, after death of Amelia Hadel and 
her two sons and upon the death of all issue of both sons 
before attainment of the majority of the youngest sur¬ 
viving child of either son, then this half was “given and 
devised to such person or persons as may then be entitled 
to, and subject to such uses and trusts as may then affect 
the” half of the estate first mentioned above. 
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The effect of the above discussed provisions of the will 
was to create, in respect of beneficial interests in the estate 
of testatrix, two stocks, each commencing with a sister of 
testatrix and continuing through the child or children and 
descendants of such sister, per stirpes, with cross remain¬ 
der provisions to insure that, upon extinction of either 
stock, the beneficial interests in the estate would go over 
to the then surviving representatives of the other stock. 

Nowhere in the residuary devise did testatrix grant to 
any beneficiary power of appointment of any interest in her 
estate. 

The scheme of the will follows the estate of testatrix into 
almost every foreseeable condition that the laws of nature 
might create with respect to testatrix’s sisters, their chil¬ 
dren and their descendants, and discloses a clear intent of 
testatrix that, so far as she could control by her will, her 
property should go to kindred of her own blood, through 
her sisters and her sisters’ descendants so long as there 
w’ere any. 

Appellant adoptees, as adopted children of the niece of tes¬ 
tatrix, do not qualify as beneficiaries under a devise 
to “any child or children” of that niece, regardless of 
when testatrix intended the devise to take effect . 

When the testatrix died in 1S80, neither Maryland, her 
domicile, nor the District of Columbia, site of real estate 
owned by her, each a common law jurisdiction, had any 
adoption statute. (App. 16-17). 

The first general Maryland statute for adoption of chil¬ 
dren was enacted in 1892, twelve years after the death of 
testatrix. (App. 17) Zimmerman v. Thomas, 152 Md. 263, 
136 Atl. 637. 

The first District of Columbia adoption law was the Act 
of February 26, 1895, 28 Stat. 6S7, which became Sec. 395 
of the 1901 Code and Sec. 1 of Title 15 of the 1929 Code. 
That statute was enacted fifteen years after the death of 
testatrix. 
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Though, as contended by adoptees, adopted children are 
mentioned in the Bible, were clothed with recognition and 
rights in civil law* jurisdictions, and, by statute, in some 
common law jurisdictions, it staggers the imagination to 
suppose that in 1880 an elderly Maryland lady, making tes¬ 
tamentary disposition of her property in that State and in 
the adjoining District of Columbia, would foresee statutory 
legalization of adoption of children or adults and confer¬ 
ence upon them of rights to participate as beneficiaries in 
the distribution of her estate because she had used the 
term “ children” to designate certain classes of benefic¬ 
iaries in one situation or another. This is so, whether tes¬ 
tatrix contemplated early to long deferred identification of 
her beneficiaries. Fortuitous delay until 1950, seventy 
years after the death of testatrix, of determination of 
whether or not her niece was survived by “child or chil¬ 
dren,” in the words of testatrix, cannot attribute to tes¬ 
tatrix and intent that the term “children” used by her 
would mean persons adopted sixty-two and sixty-four years 
after her death, pursuant to statutory provisions enacted 
fifty-seven years after her death. Also, the intent of tes¬ 
tatrix that her property should go to kindred of her own 
blood repels supposition that she intended, or even 
imagined that strangers to her blood, thereafter legally 
adopted by any of her kindred, could be recognized as chil¬ 
dren within the meaning of the term “children” used by 
her and thereby qualified to participate in her estate as 
beneficiaries under her will. 

Contemplation by testatrix of a “long term” trust, 
which is suggested by the adoptees in their brief, is not in¬ 
dicated by examination of the will. By pertinent language, 
hereinbefore discussed at length, testatrix provided against 
termination of the Potts trust upon the deaths of her sis¬ 
ter, Cornelia Rebecca Potts, and her niece, Cornelia Ross 
Potts, a young girl, even during the lifetime of another 
sister, or during the lives of that sister’s two sons. In 
short, testatrix provided for disposition of the remainder 
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interest after the trust, whether the trust should terminate 
soon or late. 

Shoemaker v. Newman, 62 App. D. C. 120, 65 F. 2d 208, 
cited by the District Court and discussed in adoptees’ brief, 
recognized for this jurisdiction a principle of law that is 
applicable in the present case. 

Adoptees seek to distinguish the Shoemaker case from 
this case in several particulars. The differences suggested 
by the adoptees are differences in details and do not dis¬ 
tinguish that case from this so far as the applicable prin¬ 
ciple of law is concerned. 

It is true, as suggested by adoptees, that the adoptions 
in the respective cases were accomplished under different 
statutes. However, while the language used in the two 
statutes is different, they are identical in effect so far as 
each sought to establish between adoptor and adoptee a re¬ 
lationship as nearly comparable to that produced by the 
natural law of procreation as the legislature could pre¬ 
scribe. The Act of 1895, supra, under which the adoption 
in the Shoemaker case was accomplished, provided that, 
upon application of a petitioner seeking to adopt a minor 
as his (( own child” and heir at law, the court should enter 
an order “legalizing such adoption and making such child 
an heir at law of such petitioner, the same as if such child 
was horn to such petitioner. * * (emphasis supplied). 
In the present case, the adoptions were accomplished under 
the Act of 1937, supra, which provides “Entry of a final 
decree of adoption shall establish the relation of natural 
parent and natural child between adoptor and adoptee for 
all purposes, including mutual rights of inheritance and 
succession the same as if adoptee was horn of adoptor 
* * V’ (emphasis-supplied). Under each statute an adop¬ 
tee became the child of the adoptor, with full right of in¬ 
heritance from the adoptor. 

In the 1937 Act, the Congress specifically included the 
exception “that adoptee shall not inherit from collateral 
relatives of or the parents of adoptor * # .” Tlius the old 
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rule, prohibiting inheritance through the foster parent, is 
expressly preserved and, under its application in the Shoe¬ 
maker case, prevents the adoptees here from claiming 
under the Hooper will, i.e., the will of a collateral relative 
of their adoptive mother. 

Judicial determinations in cases, which have arisen in 
other jurisdictions and which have involved circumstances, 
testamentary provisions and statutes similar to those in¬ 
volved here, offer helpful guides in determining the inten¬ 
tion of the testatrix in this case and the consequent status 
of the adoptees with respect to the devise to a child or chil¬ 
dren of their adoptive mother. The cumulative effect of 
those determinations is summarized in a statement in An¬ 
notation, 70 ALR 621, quoted by the court below (App. 56), 
as follows: 

“It is almost universally agreed that where a pro¬ 
vision is made in a will for children of some person 
other than the testator, an adopted child is presumed 
not to be included unless there is language in the will, 
or there are circumstances surrounding the testator at 
the time he made the will, which make it clear that the 
adopted child was intended to be included.” 


In 1 American Jurisprudence, 655, Sec. 64, it is stated: 

“In the matter of construing the rights of an 
adopted child to take under a will, it should he borne 
in mind that it is not a question of the right of the 
adopted child to inherit hut simply a question of the 
testator’s intention with respect to those who are to 
share in his estate. The disposition of the courts is 
to confine and limit the word ‘children’ in its applica¬ 
tion, when it occurs in a will, to its natural import, ex¬ 
cept where the testator has clearly shown by other 
words that he intended to use the term in a more ex¬ 
tensive sense.” 

In the instant case, there are no words or language in the 
will, nor were there circumstances surrounding the tes¬ 
tatrix at the time of making the will that would make it 
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clear, or even permit supposition that she intended her 
words ‘‘child or children” to include adopted children of 
another Here, the language of the will and the surround¬ 
ing circumstances impel a contrary conclusion. 

In Comer v. Comer, 195 Ga. 79, 23 SE (2d) 420, 144 ALR 
664, the adopted son of the testator’s daughter, adopted by 
her fourteen years after testator’s death, claimed as lega¬ 
tee under the will. The testator, devising his estate to his 
wife and children, made provision for the disposition of 
various shares in case of the death of any of his children. 
In describing those who were to take in the place of de¬ 
ceased children, he used the various designations: “the 
representatives of children,” “the representatives of chil¬ 
dren, per stirpes,” and “representatives of children in pro¬ 
portion to their interests in said property,” “children of 
deceased children representing the share of any deceased 
parent.” In providing a share for each of his daughters, 
he directed that “at her death, leaving issue, then such 
share to be paid over and delivered absolutely to such 
issue, share and share alike” and, in this same item, re¬ 
ferred to the death of any daughter, “not leaving children 
or the representatives of children her surviving.” The 
court briefly mentioned the adoption statute, noted that the 
adopted son was claiming a« a legatee under the will of his 
adoptive mother’s father, and said, “The ultimate ques¬ 
tion therefore is, not a-s to the meaning of any statute, but 
what was intended by the testator.” The court cited and 
quoted 1 American Jurisprudence 665, Sec. 64. Holding 
that the adopted child did not qualify as beneficiary under 
any provision of the will, the court, in the course of its 
opinion, said: 

“Xone of the language here quoted would, according 
to its natural import, include a person that was 
adopted as a child by one of the testator’s children, 
where the adoption did not take place until after the 
testator’s death. Tt would be unreasonable to say that, 
he had any such adopted child in mind at the time of 
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making his will, and it would require a clear addition 
to that instrument to include the plaintiff (adopted 
son of testator’s deceased daughter) as one of the ob¬ 
jects of his bounty. There being nothing in the will to 
the contrary, it is presumed that the testator intended 
that his property should go according to the law of 
natural descent, and not according to some artificial 
relation created by law.” 

Albright v. Albright, 116 Ohio St. 668, 157 NE 760, in¬ 
volved a devise in remainder to “children” of a life ten¬ 
ant. Fifteen years after the testator’s death the life ten¬ 
ant adopted a daughter, under a statute providing “* * * 
such child shall be to all intents and purposes the child and 
legal heir of the person so adopting him or her, entitled to 
all the rights and privileges and subject to all the obliga¬ 
tions of a child of such person begotten in lawful wed¬ 
lock; # * In holding that the adopted child was not a 
remainderman under the will, the court emphasized the in¬ 
tent of the testator throughout his will to keep the prop¬ 
erty within the family. “In other words,” said the court, 
“we have not to construe the statute, but to construe the 
will and decide what the testator meant to accomplish 
therein.” Further, the court said: 

“It is generally held that when a testator uses the 
word ‘child’ he means a natural child, unless the con¬ 
text clearly shows that he means to use the term in a 
sense including adopted as well as natural children. 
This is particularly the fact when the testator speaks, 
not of his own children, but of the children of other 
persons.” 

In In re Leask, 197 N. Y. 193, 90 NE 652, the will of Hud¬ 
son Hoagland left a sum of money in trust to pay income 
to Thomas Hoagland “during his life, and upon his death 
leaving a child or children surviving him to pay over the 
principal of said sum to such child or children.” After the 
death of the testator, the life tenant adopted a young child, 
under a statute which gave the foster parent and the child 
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all of the rights of parent and child, including mutual in¬ 
heritance, with an exception not material to the case. Sub¬ 
sequently the life tenant died, leaving no issue and only the 
one adopted child. In rejecting the claim of the adopted 
child, the court said: 

“* * * The words ‘leaving a child or children,’ as used 
by the testator, had reference to the natural offspring 
of the life beneficiary—to a child or children born to 
him in wedlock and who shall survive him. The tes¬ 
tator contemplated actual parentage—a relation de¬ 
pendent upon the operation of natural laws in marital 
intercourse * * *. In this respect it differs essentially 
from the relation of adoptive parentage which may be 
established by the voluntary act of the parties 
thereto.” 

In Lichter v. Thiers, 139 Wis. 481, 121 NW 153, John 
Lamb devised a life estate to his granddaughter with re¬ 
mainder “among her living children and the heirs of those 
children which may have deceased by right of representa¬ 
tion, if she shall have had such children or descendants and 
they shall be living at her death” About nine years after 
the testator’s death the granddaughter adopted a child. 
The applicable statute provided that an adopted child 
“shall be deemed for the purposes of inheritance and suc¬ 
cession by such child • * # and all other legal consequences 
and incidents of the natural relation of parents and chil¬ 
dren the same to all intents and purposes as if the child had 
been born in lawful wedlock of such parents by adoption 
# * #” an exception not material to the case. The 
court reviewed many authorities and concluded the adopted 
child had no interest in the property. “The statute does 
not cut any figure,” said the court, “• * * except as it may 
explain what the testator had in mind by the use of the term 
‘child’ or ‘children’.” The intent was to govern. In the 
course of the opinion the court further said: 

“Here the fact that Elizabeth (the granddaughter) 
was quite a young unmarried girl at the time the will 
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was made, and at the time the testator died, rather 
repels the idea that her grandfather, in providing for 
the remainder after the termination of her life estate, 
should go over to her child or children, if living, 
thought of great-grandchildren in any other sense than 
issue of her blood. That is much emphasized by the 
execution of the codicil after the lapse of only about a 
month, making provision, in case of the granddaughter 
dying childless, for the property to go to a relative of 
his, bv marriage, in England, instead of her being left 
free to dispose of the same by will to some person in 
whom he had no interest and who had no claims upon 
his bounty.” 

Copeland v. State Bank & Trust Co., 300 Ky. 432,18S SW 
2d 1017, reached the same result where the statute provided 
that “Any child adopted according to this chapter shall be 
considered for purposes of inheritance and succession and 
for all other legal consequences the natural legitimate child 
of the parents adopting it.” 

The same result has been reached in Re Puterbaugh, 261 
Pa. 235,104 Atl. 601, 5 ALR 1277; Caspar v. Ilelvie, 83 Ind. 
App. 166,146 NE 123; and Morgan v. Keefe, 135 Conn. 254, 
62 A. 2d 148, and other case-s cited in Annotation, 70 ALR 
621, and in Annotation, 144 ALR 670. 

The several cases cited by adoptees, as upholding rights 
of adopted children where long term trusts were involved, 
are not applicable here. 

Gilliam v. Guaranty Trust Co., 186 N. Y. 127, 78 NE 697, 
involved a deed in trust for the use and benefit of a named 
beneficiary during her natural life and “after her decease 
to her heirs at law.” The majority of the court, adverting 
to the presumption of general knowledge that lines of in¬ 
heritance are governed by statute and subject to change 
from time to time, held that, as applicable laws made an 
adopted child of the life beneficiary her heir at law, the 
adopted child qualified as one of the “heirs at law” of the 
life beneficiary under the limitation quoted above. 
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Smith v. Hunter et al., 86 Ohio St. 106, 99 NE 91, cited 
by adoptees, involved a testamentary limitation to the 
“heirs at law” of a life beneficiary, a daughter of testator. 
Noting that the “will was drawn with the knowledge that, 
as the testator’s daughters were then living, they at that 
time had no heirs at law, that those heirs would be selected 
by the law in force at the time of their death, when for the 
first time they could have heirs at law,” and adverting to 
the presumption of knowledge that laws of descent and dis¬ 
tribution have been constantly subject to change and that 
the applicable adoption statute made an adopted child of a 
life beneficiary an “heir” of the latter, the court held that 
the adopted child of a deceased life beneficiary qualified as 
a beneficiary under the devise over to the “heirs at law” of 
the latter. 

Kohler’s Estate , 199 Pa. 455, 49 Atl. 286, also cited by 
adoptees, involved the rights of an adopted child of a life 
beneficiary, son of the testator, under a testamentary pro¬ 
vision that, upon the son’s death, the corpus should go “to 
such person or persons as would be entitled thereto if my 
said son had * * died intestate, seized and possessed 
thereof, and in such shares and proportions as such per¬ 
son or persons would in such case be entitled by law.” The 
mere statement of the testamentary provision removes that 
case from any relevancy to the provisions and principles 
involved in the present case. 

Tirrell v. Bacon. 3 Fed. 62 (C. C. Mass.), arose in pe¬ 
culiar circumstances and dealt with an adoption that had 
occurred after an earlier Massachusetts decision, broadly 
interpreting the then applicable Massachusetts adoption 
statute, and before the enactment of a statute which in ef¬ 
fect limited that decision to circumstances comparable to 
those involved in the case. The amendatory statute con¬ 
tained a proviso saving the rights of succession to prop¬ 
erty that might have vested in any person already adopted. 
The Tirrell decision is contrary to the general rule and 
seems to have been predicated upon the circumstances of 
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the particular case. The language which adoptees have 
quoted from the court’s opinion appears to have been an 
answer to arguments that the will expressed a general in¬ 
tent to favor blood relatives of the testator, rather than a 
studied delineation of the precise status of an adopted 
child. 

Cases which appellees have cited as construing the 
phrases “any child,” or “any child or children,” are not 
in point. 

Adoptees’ objection to failure of the trial court to grant 
their Motion to Dismiss the Fourth Defense of ap¬ 
pellees presents an issue that lias become moot. 

Appellees’ Fourth Defense (App. 17) questioned the 
validity of the adoptions asserted by adoptees. Question 
of validity was resolved in favor of the adoptees by the 
finding of the trial court (App. 55) that they had been 
adopted. 

By the language of the will, testatrix made it plain that . 9 he 
intended the cross remainder interest in the Potts 
share of her estate to go over to whoever might then 
be entitled to the other share in accordance with other 
provisions of her will. 

This, of course, is contrary to the contention of the ap¬ 
pellant Trust Company that testatrix intended the remain¬ 
der interest in the Potts share to go to whoever had re¬ 
ceived the other (Hadel) share of her estate. 

The intention of testatrix that her property should go to 
kindred of her own blood, through her sisters, their chil¬ 
dren and descendants, discussed at length earlier in this 
argument, and the failure of testatrix to grant any power 
of appointment, negative the possibility that testatrix in¬ 
tended that descendants of either sister might by their wills 
divert to a stranger, or strangers, any property or interest 
remaining in the estate of testatrix and subject to her will. 
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The cross remainder provision affecting the Potts share 
was to become effective upon either of two events: (1) the 
death of Cornelia Rebecca Potts and Cornelia Ross Potts, 
the latter without issue; or (2) the death of Cornelia Re¬ 
becca Potts and Cornelia Ross Potts and the death of all 
children and descendants of Cornelia Ross Potts during 
the minority of her youngest surviving child. 

Either event could have occurred during the life of the 
other sister, Amelia Hadel, during the lives of the latter’s 
sons, or during the lives of children of those sons, but did 
not. The first mentioned event has now occurred during 
the life of two great-grandchildren, and the only great¬ 
grandchildren of Amelia Hadel. They are descendants of 
the only children of Charles A. Hadel who had issue. These 
descendants are the appellees, Marie Sparks, daughter of 
Amelia Hadel’s grandson, William K. Hadel, and Elizabeth 
McClurkin, daughter of Amelia Hadel’s granddaughter, 
Clara Elizabeth Hadel Constantine. 

The appellees Marie Sparks and Elizabeth McClurkin 
come within the class description of “descendants of any 
deceased child or children” of Charles A. Hadel and are 
representatives of one of the classes of beneficiaries nomi¬ 
nated by the testatrix in the “Fourthly” provision of her 
will (App. 35-36) as devisees of the Charles A. Hadel por¬ 
tion of the estate, with which the Albert K. Hadel portion 
merged, and which together constituted the Hadel half of 
the estate, described in the devise over of the Potts re¬ 
mainder as the “other half.” 

All earlier classes of Amelia Hadel’s descendants having 
died during continuance of the Potts trust, the appellees 
Marie Sparks and Elizabeth McClurkin, as descendants of 
deceased children of Amelia’s son Charles and, therefore, 
kindred of the blood of testatrix, are the persons whom the 
testatrix intended should take the remainder of the Potts 
half of the estate, now that the intervening life estate of 
Cornelia Ross Potts has terminated. 
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Whether the remainder interests of Charles A. Hadel’s 
children, William K. Hadel and Ada Amelia Hadel, under 
whose wills the appellant Trust Company claims two-thirds 
of the remainder of the Potts share, were contingent or 
vested, they were subject to divestment and became di¬ 
vested upon the deaths of those remaindermen during the 
intervening life estate of Cornelia Ross Potts and the ap¬ 
pellees Marie Sparks and Elizabeth McClurkin became sub¬ 
stituted as remaindermen, in conformitv with the intention 
of the testatrix as to the disposition of her estate, notwith¬ 
standing application of technical rules of construction, 
favoring early vesting, favoring early indefeasibility and 
favoring construction to avoid possible intestacy might 
have lead to a different result. It is submitted that this 
conclusion is supported by the principle applied in Caine v. 
Payne , 86 U. S. App. D. C. 404, 182 F. 2d 246, 20 ALR 2d 
823; Scott v. Powell, 86 U. S. App. D. C. 277, 182 F. 2d 75; 
Howard v. American Security <& Trust Co ., 84 U. S. App. 
D. C. 135, 171 F. 2d 29; Prjne v. Pyne, 81 IT. S. App. D. C. 
11 , 154 F. 2d 297; Costello et al. v. Costello et al., SO IT. S. 
App. D. C. 75,149 F. 2d 379; and Jewell v. Graham , 57 App. 
D. C. 391, 24 F. 2d 257. 

CONCLUSION 

It is respectfully submitted that the judgment of the 
Court below should be affirmed. 

Frank L. Peckham, 

Attorney for Appellees, 

Washington Loan and Trust 
Building, 

Washington 4, D. C. 
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QUESTION PRESENTED. 

The question is whether under a correct construction of 
the will a cross-remainder interest in one-half of the testa¬ 
mentary trust “given and devised to such person or per¬ 
sons as may then be entitled to # * * the other half of my 
estate” in the event of the death of the life tenant without 
children or descendants, vested in those persons who ac¬ 
tually acquired “the other half,” so as to pass to their 
heirs and devisees upon their respective deaths, or was 
defeasible upon their deaths during the lifetime of the life 
tenant. 
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JURISDICTIONAL STATEMENT. 

The Complaint (App. 2-7) and the Counterclaim and 
Cross-Claim (App. 20-31) prayed for relief within the gen¬ 
eral equitable jurisdiction of the District Court, namely 
for construction of a will (App. 32-38) and the determina¬ 
tion of the ownership of real estate in the District of Co- 





lumbia and other property having a value of more than 
$3,000.00, for instructions to a trustee, and for an account¬ 
ing. D. C. Code, 1951, § 11-306. This appeal is from the 
final judgment of the District Court dismissing the cross¬ 
claim (App. 63-65), and is within the general appellate 
jurisdiction of this Court. 2S U. S. Code, § 1291. 

STATEMENT OF FACTS. 

This case involves the construction of the will of Eliza¬ 
beth Ann Hooper, which is printed in full at pp. 32-38 of 
the Appendix. The family relationships, with pertinent 
dates, are described in paragraphs 7 and S of the cross¬ 
claim of appellant (App. 26-28) and are admitted by the 
answer of appellees (App. 45). For convenience, these re¬ 
lationships and dates are set forth on a chart annexed 
to the cross-claim as Exhibit D, and folded into the Appen¬ 
dix as page 38 A-l. 

The testatrix, Elizabeth Ann Hooper, died on March 
26, 18S0 (App. 21, 45). She was survived by two sisters, 
Cornelia Rebecca Potts and Amelia Hadel, by the daugh¬ 
ter of the sister Cornelia, Cornelia Ross Potts, by the two 
sons of the sister Amelia, Charles A. Hadel and Albert K. 
Hadel, and by the four children of the nephew Charles, 
Clara Elizabeth, Ada Amelia, Charles E., and William K. 
Hadel (App. 38 A-l). Her will left the residuary estate in 
trust for the benefit of these relatives. By paragraph 
“First ’ 1 she provided that one-half of the net income be 
paid to the sister Cornelia Rebecca Potts for her life, and 
then to the niece Cornelia Ross Potts for her life. Upon 
the death of this niece this portion of the trust was to con¬ 
tinue for the benefit of her children until the youngest one 
surviving should attain the age of twenty-one. At such time 
this trust would terminate and one half of the estate was 
given and devised to such child or children of Cornelia 
Ross Potts as she might leave, and to the descendants of 
any deceased child (App. 33-34). 






Three Sisters (n4e Kimberly) 


Cornelia Rebecca 
Potts 

d. Sept.16,1912 


Elizabeth Ann 
Hooper 

d. Mar* 26,1880 


Amelia Hadel 
d. Jan.10,1885 


Cornelia Ross 
Potts 

L. Jan.21,1950 


No issue sur¬ 
vived her 


Charles A. 
Hadel 

d. Apr.23,1880 


Albert K. 
Hadel 

d. Apr .4,1905 




Cristodulo 

Constantine 

living 


Clara 
Elizabeth 
Constantine 
d. Nov.ll.192Q 


Elizabeth 
C. McClurkJ 
living 


Ada Amelia 
Hadel 

d.Nov.16,1943 


No issue 


Charles E. 
Hadel 

d. in minor! 


No issue 


William K. 
Hadel 

b. Sept. 5, 
1877, d. 

June 24, 1946 i 

' 

Louise Hadel 
Sparks — r 

living_ 


No issue 


Walter M. 
Sparks 
living 


Constance 
Kimberly 
MoClurkin 
b. Sept.8, 
1933,living 


Walter Wm. 

Sparks 
b» Oct.26, 
1926,living 


Marion Kim¬ 
berly Sparks 
b. Oct.2, 
1930,living 


ETxkiiit 
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By paragraph “Secondly” the other half of the net in¬ 
come was made payable to the sister Amelia Hadel for her 
life (App. 34). 

By paragraph “Thirdly,” after the death of Amelia 
Hadel, one-fourth of the net income was payable to the 
nephew Albert Hadel for his life, and upon his death, this 
trust was to continue for the benefit of his children until 
the youngest one surviving should attain twenty-one. In 
similar manner, this trust would then terminate and one- 
fourth was devised to such child or children of Albert Hadel 
as he might leave and to the descendants of any deceased 
child (App 34-35). 

By paragraph “Fourthly,” after the death of Amelia 
Hadel, one-fourth of the net income was payable to the 
nephew Charles A. Hadel for his life, and upon his death, 
this trust was to continue for the benefit of his children 
until the youngest one surviving should attain twenty-one. 
In like manner, this trust would then terminate and one- 
fourth was devised to such child or children of Charles A. 
Hadel as he might leave and to the descendants of any de¬ 
ceased child (App. 35-36). 

Cross-remainders were provided for the possible failure 
of issue in any of these three families. If either Albert 
or Charles left no issue surviving until termination of the 
respective share of the trust, that share would go to those 
persons entitled to the share set aside for the family of 
the other one (App. 35-36). If neither left issue so sur¬ 
viving, then under paragraph “Fifthly,” this entire half 
of the trust would go to the persons entitled to the half in 
trust for the Potts relatives (App. 36). Conversely, if 
Cornelia Ross Potts should leave no issue so surviving to 
the termination of her half of the trust, then her trust share 
would go to the persons entitled to the trust share for 
the Hadel family (App. 34). 

For convenience, the two halves of the trust will be re¬ 
ferred to as the “Potts half” and the “Hadel half.” 

The nephew Charles A. Hadel died on April 23, 1880, 
a month after the testatrix. The sister Amelia Hadel, his 
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mother, lived until January 10, 18S5, and for this period 
enjoyed her half of the income. At her death, the Hadel 
half continued in trust with half the income paid to the 
nephew Albert Hadel, and the other half being used for 
the support, maintenance and education of the children of 
Charles A. Hadel, deceased. Of these children, Charles E. 
Hadel died in infancy, and William K. Hadel, the youngest 
survivor, attained twenty-one on September 5,1S98 (having 
been born in 1877, see chart p. 38 A-l). At this time the 
trust terminated as to one-fourth, and the three surviving 
children of Charles A. Hadel, namely Clara Elizabeth, Ada 
Amelia, and William K. Hadel, became the absolute own¬ 
ers of one-fourth of the estate. 

On April 4, 1905, Albert K. Hadel died without issue. 
By the terms of the cross-remainder, his one-fourth then 
became the absolute property of the three children of 
Charles, who thereafter owned absolutely a one-half inter¬ 
est in the estate. Clara Elizabeth died intestate in 1920, 
leaving a daughter, the appellee Elizabeth McClurkin, as 
her heir. Ada Amelia died testate in 1943, leaving her 
residuary estate to the appellant in trust for the benefit of 
her two nieces, the appellees, Elizabeth McClurkin and 
Louise Sparks, and their children (App. 38-41). William 
K. Hadel died testate in 1946, leaving his residuary estate 
to the appellant in trust for the benefit of his daughter, the 
appellee, Louise Sparks, and her children (App. 41-43). 
These two residuary estates included the undivided inter¬ 
ests in Mrs. Hooper’s real estate which had been acquired 
under her will in 1898 and 1905, respectively (App. 45). 
Each of these wills also contained the phrase “including 
my interest or share in the estate of Elizabeth A. Hooper, 
deceased, late of Baltimore, and any other property or in¬ 
terest over which I may have at my death the power of 
disposition or appointment” (App. 38-39, 41). Appellant, 
Mercantile Trust Company of Baltimore, as Trustee under 
the will of Ada Amelia Hadel, thus holds a one-sixth inter¬ 
est in real estate which this testatrix acquired as her share 
of the “Hadel half” of the Hooper Estate. Appellant, as 
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Trustee under the will of William K. Hadel, holds another 
one-sixth. Appellee, Elizabeth McClurkin, as heir of her 
mother, holds another one-sixth. These three-sixths consti¬ 
tute the “Hadel half” which the three decedents acquired 
absolutely in 1898 and 1905 under the will of Mrs. Hooper. 
Paragraph 6 of Cross-Claim (App. 26) and Answer (App. 
45). 

Cornelia Rebecca Potts -died in 1912. Cornelia Ross 
Potts died on January 21, 1950, without issue (App. 26, 
38 A-l, 45). By the terms of the will of Mrs. Hooper, the 
trust then terminated as to the “Potts half,” which was de¬ 
vised in these circumstances “to such person or persons as 
may then be entitled to, * * * the other half of my estate.” 

In summary, the trust estate was divided into one half 
and two quarters. After provision of income for life to the 
two sisters of the testatrix, the income of the half portion 
was paid to the niece Cornelia Ross Potts and the income 
of the quarter portions was payable to the nephews Albert 
Hadel and Charles A. Hadel, respectively. Each of these 
life estates was followed by a trust for the children of the 
life tenant until the youngest should attain the age of 
twenty-one. At this time, the trust would terminate as to 
the portion involved and the half or quarter portion (as 
the case might be) would pass absolutely to the children 
who survived the life tenant and the descendants of a de¬ 
ceased child. Cross-remainders were provided for the 
event of failure of issue in any line. Charles A. Hadel 
left children who enjoyed a quarter of the trust fund until 
the youngest became twenty-one in 1898 and these children 
acquired the absolute interest in the quarter share at that 
time. Albert Hadel was childless and died in 1905. By 
cross-remainder, his quarter joined the other quarter, and 
the entire half was thereafter owned by the children of 
Charles, namely Clara Elizabeth Constantine, Ada Amelia 
Hadel, and William K. Hadel, absolutely. Clara died in¬ 
testate in 1920 and her heir is Elizabeth McClurkin. Ada 
and William died in 1943 and 1946, respectively, and left 
their residuary estates to appellant as trustee, including 
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their interests in the estate of Mrs. Hooper. Cornelia Ros 5 “ 
Potts died in 1950, childless, and the question in this cause 
is the ownership of the remainder interest in her half under 
the following clauses of the will: 

“* * * But should the said Cornelia Rebecca die, and 
should said Cornelia Ross also die, she the said Cor¬ 
nelia Ross not leaving any child or descendant surviv¬ 
ing her, or should said Cornelia Rebecca and said Cor¬ 
nelia Ross die, and should all the children and descend¬ 
ants of said Cornelia Ross die before the youngest sur¬ 
viving child of said Cornelia Ross shall attain the age 
of twenty one years, then the said one half of my estate 
shall go to, and it is hereby given and devised to such 
person or persons as may then be entitled to, and sub¬ 
ject to such uses and trusts as may then affect the 

other half of my estate.” (App. 34.) 

• # • 

“Fourthly, After the death of said Amelia Hadel, 
one half of the last mentioned moiety, being one fourth 
part of the net income of my estate shall be paid by 
said Trustee to Charles A. Hadel, son of said Amelia 
Hadel, during the term of his natural life, and from 
and after the death of said Charles, said Trustee shall 
apply the same to the support, maintenance and educa¬ 
tion of such child and children and descendants of anv 
deceased child or children as said Charles may leave 
surviving him, until the youngest surviving child of 
said Charles shall attain the age of twenty one years, 
or until the death of all the children of said Charles, 
whichever shall first occur, and upon the youngest sur¬ 
viving child of said Charles attaining the age of twenty 
one years, or upon the death of all the children of said 
Charles whichever shall first occur, then the trust 
hereby created shall cease as to one fourth part of my 
estate, and the said one fourth* part of my estate 
(both the legal and equitable interests therein) is 
hereby given and devised to such child and children 
of said Charles A. Hadel as said Charles may leave 
surviving him and the descendants of anv deceased 
child or children, the descendants of any such deceased 

child or children to take the parents share or part. 

* • • 


* The one-fourth became one-half after the death of Albert Hadel without 
issue in 1905. 
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PROCEEDINGS BELOW AND THE RESPECTIVE 
CLAIMS TO THE PROPERTY. 

The Complaint was filed by tw T o men adopted by Cornelia 
Ross Potts when they were respectively twenty and twenty- 
six years of age (App. 55). They claimed to be “children’’ 
of Cornelia Ross Potts within the meaning of the will of 
Mrs. Hooper. In accordance with an almost unbroken line 
of authority, their claim, based on adoption long after the 
death of the testatrix, was dismissed (App. 55-56, 64). 
They appeal in No. 11,472. 

Appellant, Mercantile Trust Company of Baltimore, in 
its capacity as Trustee under the Wills of Ada Amelia 
Hadel and William K. Hadel, obtained leave to intervene 
and filed its cross-claim to two-thirds of the disputed prop¬ 
erty (App. 20-31). Its claim is based on the fact that its 
tw’o decedents became entitled to the two-thirds of the 
“other half” and accordingly by the terms of the will were 
entitled to a remainder interest in two-thirds of the “Potts 
half” and devised this property to intervenor as a part of 
their residuary trusts. 

Appellee, Walter M. Sparks, appeared and answered as 
surviving substituted trustee under the will of Mrs. Hooper 
(App. 10). 

Appellees, Elizabeth C. McClurkin and Louise Sparks, 
claim the disputed property outright, as the descendants of 
Charles A. Hadel surviving at the termination of the trust 
(App. 19, 50-52). 

All parties filed motions for summary judgment (App. 
47, 49, 50), and after argument, the District Court (Morris, 
J.) filed a memorandum adjudging Elizabeth C. McClurkin 
and Louise Sparks to be owners of the disputed “Potts 
half” of the trust to the exclusion of the intervenor-appel- 
lant and the plaintiffs (App. 52-59). 

Motions for reconsideration were denied and judgment 
w^as entered on May 16, 1952 (App. 62, 63-65). This appeal 
followed. 
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SUMMARY OF ARGUMENT. 

The will is clear in its terms. After providing life es¬ 
tates and trusts for the minority of children of the life 
tenants, it awards vested and indefeasible interests in the 
children who survive the life tenant at the time the voung- 
est one becomes twentv-one and to descendants of anv 

w — 

child who may have died prior to that. In the event of fail¬ 
ure of issue of any one of the life tenants, cross-remainders 
are provided to those “who may then be entitled’’ to other 
portions of the estate. The Hadel family’s half of the 
trust vested in three individuals who have died. The Potts 
family’s half upon failure of issue is given to those entitled 
to the Hadel half and should be adjudged to the heirs and 
devisees of the three in whom the half vested. The trial 
court read into the will a provision requiring survivorship 
by these remaindermen to the termination of the life estate 
in the Potts half, and in this manner modified the will, and 
implied a defeasance not appearing in any language of the 
will either expressly or by fair implication. 

ARGUMENT. 

By the language of the will, testatrix made it plain that 
she intended the cross remainder interest in the “Potts 
half” of the estate to go to the same persons who 
received the other half. 

The testatrix intended that the “Potts half’’ of her trust 
estate should go to “Such child and children of said Cor¬ 
nelia Ross as said Cornelia Ross may leave surviving her, 
and the descendants of any deceased child or children, such 
descendants of anv deceased child or children to take the 
parents share or part”. This intention cannot be carried 
out because Cornelia Ross Potts never had any issue. If 
the will stopped at this point, there would have been an in¬ 
testacy. It would have been necessary to ascertain the 
heirs of the testatrix after all these years and the present 
successors in interest, as in Scott v. Powell , S6 U. S. App. 
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D. C. 277, 182 F. 2d 75 (1950), where the remainder in¬ 
terest failed utterly and the property was awarded to the 
devisees of three deceased heirs of the testatrix. 

Such an intestacy is obviously to be avoided in the con¬ 
struction of the will if possible (Bunker v. Jones, 86 U. S. 
App. D. C. 231, 181 F. 2d 619 (1950)), and in the will of 
Mrs. Hooper we find express provision for the remainder 
of the “Potts half” in the event which has occurred: 

“But should the said Cornelia Rebecca die, and should 
said Cornelia Ross also die, she the said Cornelia Ross 
not leaving any child or descendant surviving her * * * 
then the said one half of my estate shall go to, and it 
is hereby given and devised to such person or persons 
as may then be entitled to, and subject to such uses and 
trusts as may then affect the other half of my estate.” 

All uses and trusts affecting “the other half” were ful¬ 
filled and terminated many years ago, the last one being the 
life estate of Albert Hadel, which ended in 1905. The single 
problem for decision is therefore the identity of “such per¬ 
son or persons as may then be entitled to * * * the other 
half of my estate”. 

The other half of the estate was divided into two fourths. 
When Albert Hadel died without issue, the fourth part cre¬ 
ated for him and his family was by cross remainder joined 
to the remaining fourth, so that the entire other half was 
disposed to members of the family of Charles A. Hadel 
under paragraph “Fourthly”, to which we must now look 
to ascertain the persons “entitled” to both halves of the 
estate of Mrs. Hooper (App. 34-35, 54). There we find 
the following: 

“ # * * and upon the youngest surviving child of said 
Charles attaining the age of twenty one years, or upon 
the death of all the children of said Charles whichever 
shall first occur, then the trust hereby created shall 
cease as to one fourth part of my estate, the said one 
fourth part of my estate (both the legal and equitable 
interests therein) is hereby given and devised to such 
child and children of said Charles A. Hadel as said 
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Charles may leave surviving him and the descendants 
of any deceased child or children, the descendants of 
any such deceased child or children to take the par¬ 
ents share or part.” 

Here was an absolute devise to a class of persons to be 
ascertained at a definite time. That time occurred on Sep¬ 
tember 5, 1898, when 'William K. Hadel, “the youngest 
surviving child of said Charles” reached the age of 21. At 
that time the devise was made absolute to the children of 
Charles, namely Clara Elizabeth, Ada Amelia, and William 
K. Hadel. The provision for “the descendants of any de¬ 
ceased child or children” did not operate. It plainly re¬ 
ferred to the possible death of one or more of the children, 
leaving issue, before the termination of that portion of the 
trust. It was not intended to take away the absolute inter¬ 
est of one of the children who might die afterwards, and 
thus in effect reduce his interest to a life estate with re¬ 
mainder to his descendants. Cf. Pyne v. Pyne, 81 U. S. 
App. D. C. 11, at p. 15, 154 F. 2d 297, at p. 301 (1946), 
where Judge Prettvman rejected a similar contention that 
an absolute interest might be considered defeasible at any 
time upon the death of the owner with issue. 

In selecting the cross-remaindermen for the “Potts 
half”, the testatrix used the measure she had already used 
for the other half, and not a different classification. The 
Appellees, Louise Hadel and Elizabeth C. McClurkin, 
claimed and were awarded by the District Court the abso¬ 
lute ownership of the “Potts half”. They are not, how¬ 
ever, and never have been “entitled to the other half” 
under the terms of the will of Mrs. Hooper. Elizabeth C. 
McClurkin is the heir at law of her mother, and as such 
happens to have inherited a one-third interest in property 
which her mother, Clara Elizabeth Constantine, received as 
part of the other half. Louise Hadel is a beneficiary under 
her father’s will and as such has a beneficial interest in 
property which her father, William K. Hadel, received as 
part of the other half. Both of these appellees are bene- 
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ficiaries under the will of their aunt, Ada Amelia Hadel, 
and as such have beneficial interests in property which she 
also received as part of the other half. It is only as bene¬ 
ficiaries of these other estates that they have ever acquired 
any interest in Mrs. Hooper’s estate. By awarding the 
Potts half to them, the Court below disregarded the terms 
of Mrs. Hooper’s will and committed error. 

The “other half” became indefeasibly vested in Clara 
Elizabeth Constantine, Ada Amelia Hadel, and William K. 
Hadel in 1905 and their title was not thereafter changed 
to the time of their deaths. The Potts half is theirs on 
the same terms and passes to their successors in interest, 
Elizabeth C. McClurkin, heir of Clara Constantine, as to 
one third, and this Appellant, Mercantile Trust Company 
of Baltimore, Trustee of the Estates of Ada Amelia Hadel 
and William K. Hadel, as to the other two thirds. 

After 1905, if both Cornelia Rebecca and Cornelia Ross 
Potts had died without any surviving issue of Cornelia 
Ross Potts, the “Potts half” would immediately have be¬ 
come the property of these three children of Charles A. 
Hadel. The only event which could interfere with their 
interest w T as the birth of children to Cornelia Ross Potts. 
Since they retained their interests in this “Potts half” to 
the time of their deaths, it was devisable and descendible, 
whether contingent or vested subject to be divested by the 
birth of children. D. C. Code, 1951, § 45-815. 

Since their interests would have come into full posses¬ 
sion at any time upon the death of Cornelia Rebecca and 
Cornelia Ross Potts, they were vested interests (D. C. 
Code, 1951, § 45-812) and the District Court so treated 
them (App. 58). It vras decided, however, that these in¬ 
terests were not descendible and devisable, on the ground 
that they were “subject to divestment, not only upon the 
death of Cornelia Ross Potts leaving children surviving 
her, but also upon their own death during the life of the 
life tenant, Cornelia Ross Potts” (App. 58). 

The will contains no provision requiring the survival of 
remainder beneficiaries beyond the time when their class 
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is to be ascertained. What the trial court has done is to 
rewrite the will so as to provide that as each life estate 
terminates, the remaindermen are to be ascertained anew 
and are the surviving descendants per stirpes in the ap¬ 
propriate family. This might well have been the plan 
adopted by the testatrix had she so desired, but the fact 
remains that she did not adopt it, and chose rather to as¬ 
certain the beneficiaries of the Hadel half, and of the Potts 
half (in the event which has occurred) as of the time when 
the youngest child of Charles Hadel became twenty-one. It 
is axiomatic that the Court must find the intention of the 
testator from the words expressed in the will and may not 
rewrite the will in accordance with what the Court may 
think appropriate. A will “must be interpreted so as to 
effectuate the true intent of the testator as expressed in the 
will.” Evans v. Ockershausen, 69 App. D. C. 285,100 F. 2d 
695 (1938). Where the language gives a completely ade¬ 
quate medium for carrying out the testamentary intent, the 
Court may not fail to give it effect. Bunker v. Jones, supra. 

The District Court has implied a defeasance in addition 
to what is expressed and contrary to the scheme of the will. 
“Vested remainders will not be divested by implication— 
express language in the will must definitely provide for di¬ 
vestiture. There are, of course, many instances where ex¬ 
press language is used.” American Security & Trust Co. 
v. Sullivan, 72 F. Supp. 925, at p. 933 (U. S. D. Ct. for D. C. 
1947). Corresponding to the well-established rule favor¬ 
ing early vesting, there is this corollary which favors 
“early indefeasibility.” Restatement of Property, § 243 
(b), comment j, expressing a “constructional preference 
in favor of the earlier date of indefeasibility even though 
this results in assets passing out of the blood of the con¬ 
veyor.” 

In Pyne v. Pyne, supra, cited and relied on by the Dis¬ 
trict Court, there was an express provision for divestiture 
and the Court construed it to operate during the lifetime of 
the life tenant. Here the provision for divestiture in favor 
of descendants of a deceased child is plainly limited to the 
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lifetime of Charles A. Hadel and the minority of his young¬ 
est child. At the attainment of majority by his youngest 
child, the above-quoted language of the will terminated the 
trust and made the estate indefeasible in his children. It 
could not be construed as defeasible afterwards without 
making it an estate tail, a result ruled out by the Pyne case 
(p. 14). Here we have one express provision defining the 
ultimate interest in the Potts half by reference to the dis¬ 
position in the will of the Hadel half, and another express 
provision fixing the time when the interests in that half 
became indefeasible. This is equivalent to the distinction 
made in the Pyne opinion of cases containing “a definite 
phrase fixing the time” when a vested estate might be di¬ 
vested. 

The opinion of the District Court, by excluding the 
claims of the appellant, modifies the 'will to give it a mean¬ 
ing which the careful draftsman would have included in 
simple language, had such been the intention of the testa¬ 
trix. It gives a different title to the two halves of the es¬ 
tate, although the will indicates that the title in the event of 
the operation of a cross remainder was to be the same. 
Through the words used in the will, namely “person or 
persons as may then be entitled to” the other half, we may 
clearly discern the testatrix’ untechnical instructions-, 
“Give it to the same persons to 'whom I am giving the 
other half.” 

Furthermore, the construction of the will by the lower 
court creates in the testamentary scheme a more serious 
danger of intestacy. If the Hadel family line had expired 
completely during the life estate of Cornelia Ross Potts, an 
intestacy would have resulted as to the Potts half. Con¬ 
struing the will to vest the interests indefeasibly as of the 
time when the Hadel half became fixed, except for the pos¬ 
sible birth of children to Cornelia Ross Potts, avoids this 
possibility. It is an established rule of construction that 
the court should adopt that meaning of the will which is 
most likely to avoid possible intestacy. Bunker v. Jones, 
supra. 
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CONCLUSION. 

The Hadel half vested indefeasibly in three individuals. 
The Potts half, by failure of issue in the line of the Potts 
family vests in the same persons entitled to the Hadel half, 
and should now be adjudged to their successors in interest. 
Accordingly it is respectfully submitted that the Judgment 
of the District Court should be reversed and remanded 
with instructions to enter judgment declaring the remain¬ 
der interest in the Potts half of the trust estate of Mrs. 
Hooper to be the property of (1) Mrs. Elizabeth C. 
McClurkin, heir of Clara Elizabeth Constantine, as to one- 
third, (2) Mercantile Trust Company of Baltimore, trustee 
under the will of Ada Amelia Hadel, as to one-third, and 
(3) Mercantile Trust Company of Baltimore, Trustee un¬ 
der the will of William K. Hadel, as to one-third. 

John E. Larson, 

Llewellyn C. Thomas, 

Richard H. Mayfield, 

901 Hibbs Building, 
Washington 5, D. C., 
Attorneys for Appellant. 
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Mercantile Trust Company of Baltimore, Trustee under 
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v. 

Marie Louise Ellen Hadel Sparks and Elizabeth C. 
McClurkin, Appellees. 


Appeal from the United States District Court for the 
District of Columbia 


REPLY BRIEF FOR APPELLANT 


Appellees in their brief attempt to rewrite the will of 
Elizabeth Ann Hooper so as to create a requirement of 
survivorship which does not appear in the will either 
expressly or by fair implication. 

What is the pertinent language in the will of Elizabeth 
Ann Hooper? Several estates for life and for the minority 
of beneficiaries were created. In the paraphrase on pages 
4 and 5 of Appellees’ brief, it is said that upon the termina- 
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tion of these precedent estates “the corpus should go to the 
then surviving children of Cornelia Ross Potts and 
descendants of her deceased children per stirpes” (p. 4), 
“the corpus of that part should go to the then surviving 
children of such son and the descendants of his deceased 
children, per stirpes” (p. 5), or “in fee to the then sur¬ 
viving children and descendants of that son, per stirpes” 
(p. 6). (emphasis supplied) This was not the language of 
the will nor its sense. The exact clauses as they appear in 
the will are: 

“shall vest in and the same is hereby devised to such 
child and children of said Cornelia Ross as said 
Cornelia Ross may leave surviving her, and the 
descendants of any deceased child or children, such 
descendants of any deceased child or children to take 
the parent’s share or part.” (App. 34) 

“shall vest in and is hereby given and devised to such 
children or child of said Albert Hadel, as said Albert 
Hadel may leave surviving him and the descendants 
of any deceased child or children such descendants of 
any deceased child or children to take the parent’s 
part or share.” (App. 35) 

“is hereby given and devised to such child and children 
of said Charles A. Hadel as said Charles may leave 
surviving him and the descendants of any deceased 
child or children, the descendants of any such 
deceased child or children to take the parents share or 
part.” (App. 36) 

(emphasis supplied) 

Each of these provisions is followed by cross-remainder 
identical in terms: 

“But should the said Cornelia Rebecca die, and should 
said Cornelia Ross also die, she the said Cornelia Ross 
not leaving any child or descendant surviving her, 
or should said Cornelia Rebecca and said Cornelia 
Ross die. and should all the children and descendants 
of said Cornelia Ross die before the youngest surviv¬ 
ing child of said Cornelia Ross shall attain the age of 
twenty one years, then the said one half of my estate 
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shall go to, and it is hereby given and devised to such 
person or persons as may then be entitled to, and 
subject to such uses and trusts as may then affect the 
other half of my estate (emphasis supplied) 

In designating the remaindermen for each part of the trust, 
the will refers to the children of the life tenant who might 
survive the life tenant and the descendants of any 
deceased child or children. The language requiring 
survivorship is thus specifically limited to the life tenancy 
and does not extend to the entire period of the precedent 
estates so as to include the minority of the youngest child. 
During this period only two limitations are placed on the 
vested interest of the child who survives the life tenant: 
(1) If he dies leaving a descendant, the descendant takes 
his share, and (2) If oil children and descendants of the 
life tenant die before the youngest child reaches 21, then 
the cross remainder takes effect. 

In the face of these very specific provisions, it is difficult 
to understand the decision of the District Court extending 
the requirement of survival and the related clause sub¬ 
stituting descendants far beyond the period of the pre¬ 
cedent estates. 

To illustrate, the trust share for Charles A. Hadel would 
terminate by the terms of the will either at his death or 
when his youngest child became 21, whichever occurred 
later. Actually he died in 1880 and the trust share con¬ 
tinued until his youngest son became 21 in 1898 (App. 
38A-1). It is clear that if any of the older children of 
Charles A. Hadel had died in this interval leaving 
descendants, the descendants would have taken a portion 
of the trust by substitution at the termination of the trust 
share in 1898. It is equally clear that if any of the older 
children of Charles A. Hadel had died in this interval 
ivithout leaving descendants, there is nothing in the will to 
cut off the interest vested in such deceased child. The 
first instance is illustrated by Tyne v. Tyne, 81 App. D.C. 
11, 154 F. 2d 297 (1946) and the second by American Se- 
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curityd Trust Co. v. Sullivan, 72 Fed. Supp. 925 (U.S.D.Ct. 
for D.C., 1947). 

In Pyne v. Pyne, the pertinent language of the will in 
controversy was 

“And in any case, if any one of my said three children, 
* * * should die leaving a descendant or descendants, 
said descendant or descendants to take the share his, 
her or their parent would have taken had he lived.” 

Since one of the children had died during the precedent 
life estate, leaving a descendant, the remainder was 
divested in favor of that descendant. The context showed 
that this provision -was intended to operate during the life 
estate. The context of the corresponding clause in Mrs. 
Hooper’s will shows that it was intended to operate only 
during the preceding estate for the life of Charles A. Hadel 
and the minority of his youngest child. The Pyne case, 
erroneously relied on by the trial court and now by 
Appellees, is distinguishable. It has already been dis¬ 
cussed in the main brief of Appellant. 

In American Security & Trust Co. v. Sullivan,, the 
pertinent language was “the child or children of anyone 
or more of said nephews and nieces deceased, taking the 
parents share.” In cases where remaindermen had died 
leaving children, the share was accordingly awarded to the 
children, but in those instances where a remainderman had 
died without leaving children, the share was held not to be 
divested and was awarded to the estate of the deceased 
remainderman. The opinion reviews numerous authorities. 

The Maryland cases on this very point are to the same 
effect. Safe Deposit & Trust Co. v. Sanford, 181 Md. 271, 
29 A. 2d 657 (1943); Nicodemus National Bank v. Snyder, 
178 Md. 140, 12 A. 2d 518 (1940); Plitt v. Plitt, 167 Md. 
252, 173 Atl. 35 (1934); Cox v. Handy, 78 Md. 108, 27 Atl. 
227 (1893). In each of these cases the provision substitut¬ 
ing children of a deceased remainderman was held to have 
no effect on the vested interest of a remainderman who 
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died without leaving children or descendants. In Plitt v. 
PUtt, the Court said: 

“• * * There is no provision disposing of the in¬ 
terests of any of the testator’s children who might die 
without issue prior to the period of distribution. It 
has been argued that in such an event the surviving 
children become entitled to the shares of the deceased 
remaindermen; but the will does not so provide . * * 
(emphasis supplied) 

Mrs. Hooper was domiciled in Maryland and the will was 
probated there. (App. 14, 21). As regards the personalty, 
therefore, the Maryland law governs the construction of 
the will. Clow v. Hosier, 49 App. D.C. 22, 258 Fed. 278 
(1919). Disposition of the real estate is governed by the 
District law, but in construing the Maryland will, the Court 
should give consideration to the meaning of the words 
“declared by the law of the testator’s domicile.” Green¬ 
wood v. Page, 78 App. D.C. 166, 138 F. 2d 921 (1943). 
There appears to be no difference between the laws of the 
two jurisdictions in this instance, but the volume of 
authority in like instances seems to be greater in Mary¬ 
land. 

Certainly there is nothing in the circumstances of this 
case by which Ada Amelia Hadel could be deprived of her 
vested interest. She was a child of Charles A. Hadel, who 
survived him and died in 1943 without leaving any 
descendant. Accordingly she was one of the persons en¬ 
titled to the “other half,” and this Appellant, as her 
devisee, should be awarded one-third of the property in 
dispute. 

The District Court held that the cross remainder was 
divested in favor of descendants of William K. Hadel, who 
died in 1946 (App. 38A-1). Nothing in the law of Mary¬ 
land or of the District of Columbia justifies this extension 
of the provision for substitution of remaindermen beyond 
the period of the preceding estates for the life of Charles 
A. Hadel and the minority of his youngest child. Accord- 
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ingly, the vested remainder of William K. Hadel was like¬ 
wise not divested by any provision in the will, properly con¬ 
strued, and should be awarded to this Appellant as his 
devisee. 

Stated in another way, since the testatrix by express 
language carefully provided for divestiture only in the 
event of death leaving descendants or of the total failure 
of descendants within a specified period, there is no justi¬ 
fication for adding to the will by implication a proviso 
which would strip the owners of the Hadel half of their 
vested interest in the Potts half upon the occurrence of 
events after that specified period. The will was obviously 
written by a lawyer who knew how to provide for divesti¬ 
ture when it was intended. 

The memorandum of the District Court on motion for 
reconsideration expresses concern th^t the property might 
pass to “strangers to her blood who might have been 
devisees of such descendants of Amelia Hadel, in whom the 
Hadel half of the trust property had previously vested.” 
(App. 63). The intention of the testatrix was indeed 
to vest the ultimate interest in her property in descend¬ 
ants of her two sisters, but this intent is by no means 
defeated by giving them absolute vested interests as of the 
time fixed in the will, and then giving operative effect to 
the testamentary disposition made by these vested re¬ 
maindermen. In a similar situation, Boulden v. Dean, 167 
Md. 101, 173 Atl. 26, at 28-29, the Maryland Court of 
Appeals said: 

“The suggestion advanced by the appellants that 
such a construction would violate the presumed inten¬ 
tion of the testator to leave his estate to ‘those of his 
blood,’ when examined, is found to have little force. 
For, while it may be true that, where an estate vests 
at the death of the testator, it may find its way into the 
hands of strangers, and, where it vests at some more 
remote period, it will remain longer in his blood, yet 
it rarely happens that he is as much interested in re- 
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mote and unknown relatives as in the immediate 
objects of his bounty, and the supposition that he 
would prefer that those who were closest to him in life 
should have some actual, tangible, and immediate 
benefit of his gift, such as the right to sell or otherwise 
dispose of it, is at least as reasonable as the supposi¬ 
tion that he preferred that they should have a mere 
hope or expectancy in order that distant and perhaps 
unknown relatives might ultimately possess it. And 
that is especially true where the property was not so 
identified with his family name or traditions that the 
testator might naturally as a matter of personal pride 
be interested in keping it in the family as long as 
possible.” 

In the instant case the testatrix did not show any inclina¬ 
tion to favor remote descendants of her sisters. She named 
the niece and the two nephews whom she knew. She pro¬ 
vided remainders for their children as soon as the youngest 
in ea-ch family became 21 and no later. The reasoning of 
the passage quoted therefore applies. Looking at the 
situation after 1905, when Albert Hadel died without 
descendants and they became “entitled” indefeasibly to 
the Hadel half, the three children of Charles A. Hadel had 
every reason to suppose that they were the persons entitled 
to the Potts half if Cornelia Ross Potts left no 
descendants. Their wills were made on this reasonable 
and correct assumption (See App. 38-39, 41), and it accords 
with a proper construction of the will of Elizabeth 
Ann Hooper. 


Cases cited by the Appellees. 

At the conclusion of their brief, Appellees cite a number 
of cases, other than Pyne v. Pyne, supra, already dis¬ 
cussed. In Caine v. Payne, 86 App. D.C. 404, 182 F. 2d 
246 (1950), the remainder after life estates was given 
“unto my nephews, Edwfin D. Payne, Edward 0. Caine and 
Bertram Caine, or the survivors or survivor of them.” 
Edwin and Edvrard died during the life estate, but 
Bertram survived. The Court held that only Bertram was 
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entitled to the remainder, because the use of the word 
“survivor” in this context clearly referred to survivor¬ 
ship at the end of the life estates. 

In Scott v. Powell , 86 App. D.C. 277, 1S2 F. 2d 75 (1950), 
the remainder after life estates was given “to my grand¬ 
children, or their descendants that shall then be living,” 
and it was contended that the phrase “then be living” 
referred only to the descendants and did not require that 
the grandchild survive the life estates. This tenuous argu¬ 
ment rested on the presence of a comma, and the court held 
that the qualifying phrase referred to grandchildren as 
well as descendants. The sole grandchild had died during 
the life estate and there were no descendants. Accordingly, 
the property reverted to heirs of the testatrix and by their 
wills passed to their devisees. 

Howard v. American Security & Trust Company, 84 
App. D.C. 135, 171 F. 2d 29 (1948), was quite different 
from the present case or any others cited. The will pro¬ 
vided for a life estate to testator’s wife and a remainder 
as follows: 

“• # * At the death of my wife, * * * I direct 
my trustee to pay the following beneficiaries the sums 
named or such pro-rata share as they may be entitled 
to. 

“To Elbert Clagett, Five Thousand dollars 
($5,000.) 

“To Ella L. Clagett or her child or children, born of 
her bv William B. Clagett, Five Thousand dollars 
($5,000.) 

“To Smith Thompson, Jr., his heir or heirs Three 
Thousand Dollars ($3,000.) 

*••••• 

“All the remainder of my estate together with such 
legacies as may have lapsed at the time of this distri¬ 
bution to be divided among the children then alive of 
my deceased brother William H. Clagett share and 
share alike.” 
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The three named legatees had died during the life estate 
and the question was whether their legacies “lapsed.’’ It 
was held that they did lapse because of the reference to 
such a possibility and the gift over in the residuary clause. 
Here was express language indicating an intention that 
the legacies be paid only if the legatees survived the life 
estate. 

In Costello v. Costello , 80 App. D.C. 75, 149 F. 2d 379 
(1945), the remainder after a life estate was “to such per¬ 
sons as may at the time of the death of my said brother 
be my heirs at law,” and the court held that the language 
meant what it said and could not mean the heirs as of the 
death of the testator. 

Jewell v. Graham, 57 App. D.C. 391, 24 F. 2d 257 (1928), 
involved more intricate language but was to the same 
general effect. After life estates, one remainder was given 
“to such of their [i.e. life tenants’] children and descend¬ 
ants as may be living at the death of the survivor of them.” 
In another clause a remainder was given to “the children 
of my said two sisters and the issue of such children as 
may then be deceased,” subject to the following clause: 

“And in default of such children or issue thereof, of 
my said two sisters, or of either of them, living on the 
happening of either of the events aforesaid, then I give 
and devise the said several tracts of land, so compris¬ 
ing my said farm, unto and to the use of my right heirs 
at law, their heirs and assigns forever.” 

One child died two years before the termination of the 
life estates, without issue, and it was held that her legatee 
could not take under these provisions because survivorship 
was a necessary requisite. 

The court in each of these cases declined to resort to 
formal rules of construction because the language of the 
will was sufficiently explicit with respect to survival to 
permit only one conclusion about the testamentary intent. 
These authorities lend no support to Appellees in their 
effort to sustain the decision of the District Court. In their 
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emphasis on the express terms of the will to the exclusion 
of other considerations, the cited decisions tend rather to 
reinforce this Appellant’s position heretofore outlined. 

The decision of the District Court was correct in rejecting 
the claims of the adopted sons of Cornelia Ross Potts 
and should be affirmed in this regard. 

This Appellant joints with Appellees in opposing the 
claims of the adopted sons of Cornelia Ross Potts asserted 
by them as plaintiffs below and as Appellants in this Court 
in No. 11,472, to which this Appellant was not made a 
party. The argument presented to the District Court on 
this point, with full discussion of the pertinent authorities 
is hereinafter set forth. 

A testamentary limitation to the “children” of a life 
tenant does not include persons adopted by the life tenant 
long after the death of the testator, particularly where 
there were no adoption laws in the jurisdiction at the death 
of the testator and there are no circumstances to show that 
adopted persons were intended as beneficiaries. 

When Mrs. Hooper died in 1SS0, neither Maryland, her 
last domicile, nor the District of Columbia, the location of 
her valuable real estate, had any adoption statute. In 
Maryland, a foster-parent law was passed in 1S80, but did 
not create the relation of parent and child. The general 
Maryland statute for adoption of children was not passed 
until 1892. Zimmerman v. Thomas, 152 Md. 263, 136 Atl. 
637 (1927). The Act of 1892 (Laws, c. 244) authorized the 
chancery court to declare “any minor child the adopted 
child of the petitioner.” § 62C provided: 

“The effect of such decree of adoption shall be to en¬ 
title the child so adopted to the same rights of in¬ 
heritance and distribution as to the petitioner’s estate 
and the same rights of protection, education and 
maintenance as if horn to such petitioner in lawful 
wedlock, • • •” 
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§ 62E further provided: 

“The term ‘Child’ or its equivalent in a deed, grant, 
will or other written instrument shall be held to include 
any child adopted by the person executing the same, 
unless the contrary plainly appears by the term there¬ 
of, whether such instrument be executed before or 
after the adoption.” 

In Fisher v. Wagner, 109 Md. 243, 71 Atl. 999 (1909), the 
testator left a part of his estate in trust for the life of a 
daughter, with remainder to her “children.” There was 
a gift over if she died “without leaving a child or children.” 
She left no issue but had an adopted son. The trial court 
held that he had no interest as such adopted son. This 
point was not appealed, but the Court of Appeals said: 

“* * * we are not called upon to pass on that, but 
would add that as the Act of 1892, which provided for 
the adoption of children in Maryland and giving such 
adopted children certain rights, was passed some years 
after the death of James I. Fisher, there would seem 
to be no doubt that Stanley K. Green was correctly 
advised, as he in effect stated in his answer, that he 
was not entitled to any interest in the fund in con¬ 
troversy.” 

In Eureka Life Ins. Co. v. Geis, 121 Md. 196, 88 Atl. 158 
(1913), the testatrix devised ground rents to her son for 
life, with remainder to the son’s children, or in the absence 
of such children to heirs of the testatrix. The son left no 
natural child or descendant suriving him, but did leave a 
child adopted by him in 1901. It was held that as she was 
not the adopted child of the testatrix, she could not take by 
virtue of the statute and was not a “child” within the 
meaning of the will. 

In 1947, Maryland enacted a new law which is not 
retroactive. Laws, 1947, c. 599; Md. Ann. Code, 1951, Art. 
16, §§76 et seq. §S6 provides that “the person adopted 
shall be, to all intents and purposes, the child of the peti¬ 
tioner or petitioners,” and further that the word “child” in 
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a will includes an adopted child, without restriction as be¬ 
fore to a child adopted by the testator. In Gutman v. Safe 
Deposit Co., 81 A. 2d 207 (Md. 1951), these provisions were 
held to be prospective only. A man adopted in 1928 by a 
life tenant claimed under a will probated in 1923. He con¬ 
ceded that he was not qualified under the law’ in effect be¬ 
fore 1947. The court held that even though the estate he 
claimed did not mature until the death of the life tenant in 
1948, the statute did not change rights vested under the 
earlier will as construed under the former law. 

So far as the Maryland law’ is concerned, therefore, 
plaintiffs clearly have no claim. Under the Fisher and 
Eureka Life cases, Mrs. Hooper’s will, probated in 1880, 
does not benefit them as “children” of Mrs. Potts. Their 
adoption in 1942 and 1944 w’as under the D.C. Statute of 
1937, w’hich explicitly states “The provisions hereof shall 
have no retroactive effect * * V’ D.C. Code, 1951, 
§ 16-207. 

The first District of Columbia adoption law was enacted 
in 1895, 28 Stat. 6S7, and became § 395 of the 1901 Code. 
It authorized a petition “praying the privilege of adopting 
anv minor child as his or her or their own child, and 
making such minor child an heir at law,” and an order 
“legalizing such adoption and making such child an heir 
at law’ of such petitioner, the same as if such child was 
born to such petitioner.” 

In Shoemaker v. Newman s* 62 App. D.C. 120, 65 F. 2d 208 
(1932), the will provided for distribution among the sur¬ 
viving children of the testator and “the issue then living of 
my child or children who may then be dead.” One child 
of the testator had died leaving a son wrho in turn died 
leaving an adopted son. The trial court (Bailey, J.) held 
“I do not think an adopted child can take under this de¬ 
vise.” On appeal the point was affirmed on the ground 
that “It is settled law, we think, that an adopted child in¬ 
herits only from his adopted parents, and does not inherit 
through the foster parents, from direct or collateral kin. 
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* * • This rule, we think, is without exception.” In other 
words, an adopted child cannot qualify as a devisee under 
such a class gift in the will of the foster parent’s ancestor, 
any more than he can be an heir of the same ancestor. The 
policy of the law is the same. 

In 1937, a new statute on adoption was enacted for the 
District of Columbia. 50 Stat. 806, D.C. Code (1940) § 16- 
201 et seq. § 16-205 provides: 

“Entry of a final decree of adoption shall establish 
the relation of natural parent and natural child be¬ 
tween adoptor and adoptee for all purposes including 
mutual rights of inheritance and succession the same 
as if adoptee was born of adoptor, except that adoptee 
shall not inherit from collaterial relatives of or the 
parents of adoptor although such collateral relatives 
and parents of adoptor shall have the right of in¬ 
heritance from adoptee.” 

§ 16-207 states “The provisions hereof (i.e. of the whole 
adoption statute) shall have no retroactive effect * * *.” 

The old rule prohibiting inheritance through the foster 
parent is thus expressly preserved, and under its applica¬ 
tion in the SJioemaker case prevents the plaintiffs from 
claiming under the Hooper will, i.e. the will of a collateral 
relative of their alleged foster parent. Before their adop¬ 
tion under the 1937 Act, rights to the disputed property 
had vested in others in acordance with established rules 
of property. The statute expressly provides against a 
retroactive application, such as they contend for in claim¬ 
ing an estate under the 1879 will of Mrs. Hooper. 

Many decisions from other jurisdictions are in accord. 
They are collected in 70 A.L.R. 621 and 144 A.L.R. 670. 
Only a selection is included in this brief to show the 
similarity of statutes and circumstances involved. 

An early leading case was Schafer v. Eneu, 54 Pa. 304 
(1867). George Schafer devised a ground rent to his 
daughter for life and on her death “to her children and 
the heirs of her children forever.” He died in 1851. The 
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daughter died in 1S61 without issue but leaving three 
children adopted by her in accordance with a statute 
enacted in 1S55. The Court held that the adopted children 
could not take under the will. “The right to inherit from 
the adopting parent is made complete, but the identity of 
the child is not changed. One adopted has the rights of a 
child without being a child. ’ ’ The opinion goes on to point 
out that the legislature could not in 1855 take away rights 
of remaindermen vested under the will in 1851. 

The same result was reached in re Leask, 197 N.Y. 193, 
90 N.E. 652 (1910). The will of Hudson Hoagland left 
$25,000 in trust to pay income to Thomas Hoagland 
“during his life, and upon his death leaving a child or 
children surviving him to pay over the principal of said 
sum to such child or children.’’ The testator died in 1904. 
The life tenant adopted a two-year-old girl in 1906, and 
died in 1907 leaving no issue and only the one adopted 
child. Under the statute the foster parent and the child 
had all the rights of parent and child, including mutual in¬ 
heritance, with an exception not material to the case. In 
rejecting the claim of the adopted child, the court said: 

“• * • The words ‘leaving a child or children,’ as 

used by the testator, had reference to the natural off¬ 
spring of the life beneficiary—to a child or children 
born to him in wedlock and who shall survive him. The 
testator contemplated actual parentage—a relation 
dependent upon the operation of natural laws in 
marital intercourse and which could not arise without 
the intervention of natural laws favorable to the pro¬ 
creation and birth of offspring. In this respect it dif¬ 
fers essentially from the relation of adoptive paren¬ 
tage which may be established by the voluntary act of 
the parties thereto.” 

In Lichter v. Thiers , 139 Wis. 4S1, 121 N.W. 153 (1909), 
John Lamb devised a life estate to his granddaughter with 
remainder “among her living children and the heirs of 
those children which may have deceased by right of repre- 
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sentation, if she shall have had such children or descend¬ 
ants of children and they shall be living at her death.’’ 
John Lamb died in 1887. In 1896 the granddaughter 
adopted a child. The statute provided that an adopted 
child “shall be deemed for the purposes of inheritance and 
succession by such child * • * and all other legal con¬ 
sequences and incidents of the natural relation of parents 
and children the same to all intents and purposes as if the 
child had been bora in lawful wedlock of such parents by 
adoption, * * * ” with an exception not material to the 
case. The Court reviewed many authorities and concluded 
the adopted child had no interest in the property. “The 
statute does not cut any figure,” said the court, “* * * 
except as it may explain what the testator had in mind by 
the use of the term ‘child’ or ‘children’.” The intent was 
to govern. “Here the fact that Elizabeth (the grand¬ 
daughter) was quite a young unmarried girl at the time 
the will was made, and at the time the testator died, rather 
repels the idea that her grandfather, in providing for the 
remainder after the termination of her life estate, should 
go over to her child or children, if living, thought of great 
grandchildren in any other sense than issue of her blood. 
That is much emphasized by the execution of the codicil 
after the lapse of only about one month, making provision, 
in case of the granddaughter dying childless, for the 
property to go to a relative of his, by marriage, in Eng¬ 
land, instead of her being left free to dispose of the same 
by will to some person in w T hom he had no interest and 
who had no claims upon his bounty.” 

Albright v. Albright , 116 Ohio St. 668, 157 N.E. 760 
(1927), also involved a devise in remainder to “children” 
of the life tenant. Fifteen years after the testator’s death 
the life tenant adopted a daughter under a statute pro¬ 
viding “* * • Such child shall be to all intents and pur¬ 
poses the child and legal heir of the person so adopting 
him or her, entitled to all the rights and privileges and 
subject to all the obligations of a child of such person be¬ 
gotten in lawful wedlock; * * 
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In holding the adopted child was not a remainderman 
under the will, the court emphasized the intent of the 
testator throughout his will to keep the property within the 
family. “In other words, we have not to construe the 
statute, but to construe the will and to decide what the 
testator meant to accomplish therein.” “It is generally 
held that when a testator uses the word ‘child’ he means 
a natural child, unless the context clearly shows that he 
means to use the term in a sense including adopted as well 
as natural children. This is particularly the fact when the 
testator speaks, not of his own children, but of the children 
of other persons.” 

Copeland v. State Bank & Trust Co., 300 Ky. 432, 188 
S.W. 2d 1017 (1945), reached the same result where the 
statute provided that “Any child adopted according to this 
chapter shall be considered for purposes of inheritance 
and succession and for all other legal consequences the 
natural legitimate child of the parents adopting it.” 

See also 

PuterbauqK’s Estate, 261 Pa. 235, 104 Atl. 601 (1918) 
Caspar v. Helvie, 83 Ind. App. 166, 146 N.E. 123 (1925) 
Comer v. Comer , 195 Ga. 79, 23 S.E. 2d 420 (1942) 
Morgan v. Keefe, 135 Conn. 254, 63 A. 2d 148 (1948) 

The rule of these cases is set forth in Restatement of 
Property, Vol. 3, § 287 and in 57 Am. Jur., Wills, § 1365. 
There is a distinction, of course, where the testator him¬ 
self adopts a child or special language or circumstances in¬ 
dicate that an adopted person was contemplated as a 
legatee. 

Some mention should be made of Sewall v. Roberts , 115 
Mass. 262 (1874). Robert Roberts, by indenture in 1825, 
created an irrevocable trust to pay income to himself for 
life, with remainder to “any child or children of said 
Robert Roberts.” In 1865 he adopted a minor under a 
statute providing that “A child so adopted shall be deemed, 
for the purposes of inheritance by such child and all other 
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legal consequences and incidents of the natural relation of 
parents and children, the child of the parents by adoption, 
the same as if he had been born to them in lawful wedlock.’’ 
It was held that the adopted child took the property under 
the quoted clause of the indenture. In its reasoning, the 
court appears to disregard the actual intent of the creator 
of the trust and adopts the idea that the statute places the 
adoptee within the class designated in the indenture. While 
the opinion is extreme in this respect, the result is con¬ 
sistent with those cases where the testator himself 
adopted the child. The Massachusetts legislature 
promptly limited the decision to these circumstances, by 
enacting an amendment to the adoption statute (Laws, 
1876, c. 213): 

“ # * * the term child, or its equivalent, in any grant, 
trust • * * devise or bequest, shall be held to include 
any child adopted by the settler, grantor, or testator, 
unless the contrary clearly appears by the terms of the 
instrument; but when the settlor, grantor, or testator 
is not himself the adopting parent, the child by adop¬ 
tion shall not have, under such an instrument, the 
rights of a child born in lawful wedlock to the adopt¬ 
ing parent, unless it plainly appears to have been the 
intention of the settler, grantor or testator to include 
an adopted child.” (quoted in Wyeth v. Stone , 144 
Mass. 441, 11 N.E. 729 (1887). 

The legislature thus promptly repudiated the reasoning 
of the Sewall opinion and established a rule of will con¬ 
struction consistent with decisions elsewhere. It was not 
a statutory change of the common law. It was a legisla¬ 
tive correction of an erroneous departure from the common 
law emphasis on testamentary intent. 

The amendment contained a proviso to protect vested 
rights of persons already adopted. This led the court 
in Tirrell v. Bacon , 3 Fed. 62 (C.C. Mass. 1880) to apply 
the broad language of Sewall v. Roberts to a case where 
the devise was to the children of one other than the 


IS 


testator, because the adoption had occurred prior to the 
1876 amendment. 

Only this Tirrell case, which arose in peculiar circum¬ 
stances, and some few decisions elsewhere wdaich have fol¬ 
lowed the reasoning in the Sewall opinion, reach a result 
contrary to the general rule. E.g. Hartwell v. Tefft, 19 R.I. 
644, 35 Atl. S82 (1896), virtually overruled by Smith v. 
Bradford, 51 R.I. 2S9, 154 Atl. 272 (1931); Bray v. Miles, 
23 Ind. App. 432, 54 N.E. 446 (1899), overruled by Caspar 
v. Helvie, 83 Ind. App. 166, 146 N.E. 123 (1925). The 
Caspar case in particular shows the fallacy of applying 
strictly the language of the adoption statute in a context 
for which it was not designed and thereby ignoring the 
cardinal rule of will construction—ascertaining the testa¬ 
mentary intent. 

Some few cases hold that the testator must have had in 
mind the adoption statute and the possibility of adoption 
w T hen he used the word “children” in his will. Not only 
are such cases contrary to the general view, but are clearly 
distinguishable from the instant case where no such statute 
existed either when the wdll was drawn or at the death of 
Mrs. Hooper. 

CONCLUSION 

It is respectfully submitted that the judgment of the 
District Court be affirmed in No. 11,472 insofar as it dis¬ 
missed the complaint, and that it be reversed in No. 11,473, 
insofar as it rejected the cross claim of the Mercantile 
Trust Company of Baltimore, with instructions to grant 
the prayers of the cross-claim. 
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